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Most lawyers, including those whose practice is con- 
fined to criminal matters, are relatively inexperienced in 
the field of criminal extradition. This fact, probably more 
than any other, accounts for the assertion frequently made 
by counsel at extradition hearings in the office of the gov- 
ernor: “I am familiar with the statutes, but somewhat 
rusty on procedure.” 


The lawyer is not responsible for his lack of knowledge 
or experience. The truth of the matter is that no clear-cut 
standard of procedure exists. The extradition statutes are 
clear enough as to most formal requirements, but they af- 
ford little assistance with respect to procedure or practice 
generally. For example, the extradition hearing which is 
conducted in the office of the governor is not mentioned in 
the Ohio statutes. .There is likewise considerable confu- 
sion concerning the legal questions that may be raised at 
the hearing. It is the writer’s purpose, therefore, to under- 
take an analysis of the Ohio law and practice from a prac- 
tical administrative point of view. In this connection, 
reference will be made to actual case situations that re- 
cently have been presented in the governor’s office. 


_ | Member of the Columbus Bar; Executive Secretary to The Honorable 
John W. Bricker, Governor of Ohio. 
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The Uniform Criminal Extradition Act became effec- 
tive in Ohio in 1937.* It also has been adopted in thirty 
other states.? Like all previous statutes of similar char- 
acter, it is designed to implement the mandatory require- 
ment of the United States Constitution*® and Statutes* with 
reference to fugitives from justice. 


*Ouro G. C. sec. 109-1 to 109-32 inc. For former analogous sections see 
Ouro G. C. secs. 109 to 115 inc. which were repealed upon adoption of the 
Uniform Act. Legislative history: Rev. Stat. 95, 81 Ohio L. 23 (1884), 78 
Ohio L. 49 (1881), 72 Ohio L. 79 (1875), 67 Ohio L. 171 (J. R. 1870). 

7 Ala., Ariz., Ark., Calif., Del., Fla., Id., Ind., Kan., Maine, Md., Mass., 
Mich., Minn., Mont., Neb., N. H., N. J.. N. M., N. Y., N. Car., Ore. Pa., 
S. D., Utah, Vt., Va., W. Va., Wis., and Wyo. The Act likewise has been 
adopted in Hawaii. There are minor differences between the acts adopted by 
the states. See 9 UNnrrorm Laws ANN., “Extradition” p. 174 et seq. For gen- 
eral background, see Prefatory Note, id. at 170. 

*U. S. Const. Art. IV, Sec. 2: “A person charged in any State with 
treason, felony, or other crime, who shall flee from justice, and be found in 
another State, shall, on demand of the executive authority of the State from 
which he fled, be delivered up, to be removed to the State having jurisdiction 
of the crime.” Extradition has been defined as the right of one state to demand, 
and the duty of another to surrender, fugitives from justice from the former 
state into the latter. See Thomas v. Evans, 73 Ohio St. 140, 76 N. E. 862 
(1905) ; Scorrt, INTERSTATE RENDITION (1917), P. 1, par. 1. Strictly speaking, 
use of the term “extradition” in interstate cases is inaccurate and “is plainly 
to misapply the real meaning of the word . . . as derived and understood from 
its long usage in connection with international law . . .; accuracy and precision 
in the use of words demand the adoption of ‘rendition’—the meaning of which 
is clear and unmistakable.” Scott, op. cit. supra at 2. 

*Rev. Stat. 5278, 5279, 18 U. S. C. secs. 662, 663 (1793). Sec. 662 pro- 
vides: “Whenever the executive authority of any State or Territory demands 
any person as a fugitive from justice, of the executive authority of any State 
or Territory to which such person has fled, and produces a copy of an indictment 
found or an affidavit made before a magistrate of any State or Territory, 
charging the person demanded with having committed treason, felony, or other 
crime, certified as authentic by the governor or chief magistrate of the State 
or Territory from whence the person so charged has fled, it shall be the duty of 
the executive authority of the State or Territory to which such person has fled 
to cause him to be arrested and secured, and to cause notice of the arrest to be 
given to the executive authority making such demand, or to the agent of such 
authority appointed to receive the fugitive, and to cause the fugitive to be deliv- 
ered to such agent when he shall appear. If no such agent appears within six 
months from the time of the arrest, the prisoner may be discharged . . .” 
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The provisions of the Uniform Act may be grouped 
under two general classifications: (1) those which pertain 
to the rendition of persons who are charged with crime in 
another state and are found in this state, and (2) those 
which pertain to the requisition of persons who are charged 
with crime in this state and are found in another state. 
For convenience and clarity we shall consider each classifi- 
cation separately even though the various sections of the 
Act do not follow this sequence. 


It should be observed at the outset that the Uniform 
Act itself is limited to matters of interstate rendition. 
However, there are Ohio statutes which cover cases of 
international extradition, but which are. beyond the scope 
of this discussion.* 


RENDITION OF FuGITIVES FounpD IN Tuts STATE 
Procedure Pending Receipt of Requisition 


Let us suppose that B, an alleged fugitive from the 
state of X, is found in Ohio and is placed under arrest. 
He may be charged with crime in the state of X or, having 
been convicted of a crime in that state, he may have escaped 
from confinement, or he may have broken the terms of his 
bail, probation, or parole. In any such case, the procedure 
preliminary to extradition is substantially the same. The 
arrest may have been made upon a warrant issued by a 
judge or magistrate of this state and supported by a 


17.6 


“sworn charge or complaint and affidavit” ;* or it may have 


® Ouro G. C. secs. 116, 117; see 18 O. Jur. “Extradition” par. 2, 4, 13, 28; 
22 Am. Jur. “Extradition” par. 4, 5, 6, 7, 10, 37, 39, 49, 60, 62. 

* Onto G. C. sec. 109-13. The sworn charge or affidavit must set forth that 
the accused is charged with crime in the demanding state and has fled from 
justice thereof, or that he was convicted of crime in that state and escaped from 
confinement, or that he has broken the terms of his bail, probation or parole. 
Ibid. 
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been made without a warrant “upon reasonable informa- 
tion that the accused stands charged in the courts of a state 
with a crime punishable by ‘death or imprisonment for a 
term exceeding one year.’ In either event, the accused 
must be brought before the judge or magistrate, and if it 
appears that he is the person charged with having com- 
mitted the alleged crime and is a fugitive from justice, the 
judge or magistrate must commit him to jail for not more 
than thirty days pending receipt of extradition papers." 
The judge or magistrate may admit the accused to “bail 
by bond, with sufficient sureties, and in such sum as he 
deems proper,” unless the offense charged is punishable by 
death or life imprisonment under the laws of the state in 
which it was committed.’ 


After his arrest, four courses of action are open to the 
accused. (1) He may decide to waive issuance and service 
of the governor’s warrant and all other procedure inci- 
dental to extradition by executing in the presence of a 
judge of any court of record a written consent to return 
to the demanding state.** (2) He may elect to resist the 


*Outo G. C. sec. 109-14. But note that if the arrest is made without a 
warrant the accused must be taken before a judge or magistrate without delay 
and “complaint must be made against him under oath setting forth the ground 
for the arrest as in the preceding section.” Jbid. 

*Ouro G. C. sec. 109-15. Compare procedure for holding the accused 
pending receipt of requisition under Uniform Extradition Act with the pro- 
visions of Onto G. C. sec. 13434-1 to 13434-3 inc. enacted in 1929; see also 18 
O. Jur. “Extradition” p. 935, par. 6. 

* Onto G. C. sec. 109-16. The accused may be released or discharged if he 
is not arrested under warrant of the governor at the expiration of the time fixed 
by the judge or magistrate, or he may be recommitted for a further period not 
to exceed sixty days or again admitted to bail. Onto G. C. sec. 109-17. If the 
accused is admitted to bail and subsequently fails to appear, the judge or 
magistrate shall declare the bond forfeited and order his immediate arrest if 
he is within the state. Recovery also may be had on such bond. Onto G. C. 
sec. 109-18. 

* Ouro G. C. sec. 109-26. Before the waiver is executed, it is the duty of 
the judge to inform the accused in open court of his rights to the issuance of 
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issuance of the governor’s warrant and for such purpose 
may request a hearing in the executive offices. (3) He may 
decide not to avail himself of an executive hearing but 
choose instead to apply for a writ of habeas corpus after 
warrant of the governor has been issued." (4) He may 
adopt a policy of passive resistance—that is, he may simply 
await completion of the extradition process but do nothing 
to assist or impede it. It is the duty of counsel, of course, 
to advise the accused as to the appropriate course of action 
in the light of all the facts. 


The Executive Hearing 


Let us assume now that the accused chooses to resist 
issuance of the governor’s warrant. The first step is that 
of requesting a hearing. As hereinbefore indicated, there 
is no statutory provision for a hearing in the executive 
offices. However, it has long been the practice in Ohio to 
grant such hearings upon request by the accused or his 
counsel. The request may be made by letter, by telegram 
or by telephone. If promptly made, it will reach the execu- 
tive offices in advance of the demand from the governor of 
the state which is seeking extradition. It should clearly 
specify the name or names by which the accused is charged 
and otherwise known, the charge upon which extradition 
probably will be sought, the state likely to make the demand 
and the name and address of counsel, if any. Upon re- 


a warrant and to obtain a writ of habeas corpus. After the waiver has been 
executed, it must be forwarded to the office of the governor and filed therein. 
The waiver procedure itself may not be deemed to limit the rights of the 
accused to return voluntarily and without formality to the demanding state 
before demand has been made, nor shall it be deemed to be an exclusive pro- 
cedure. Ibid. 

* Ouro G. C. sec. 109-10. This procedure also may be followed where a 
hearing in the executive offices has been requested and held and a decision 
adverse to the accused has been rendered. 
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ceipt, the request is acknowledged and recorded in a special 
docket. If and when extradition papers are received, the 
matter is scheduled for hearing at a definite time and all 
interested parties are notified thereof immediately. If ex- 
tradition papers are presented personally by the duly ac- 
credited agent of the demanding state, the matter is sched- 
uled for hearing on the first or second days next succeed- 
ing receipt thereof, subject to engagements of counsel for 
accused. On the other hand, if the papers are filed by mail, 
the hearing is scheduled at the earliest convenient time, 
usually within a week. 

While the issuance or refusal of an extradition warrant 
is within the final jurisdiction of the governor,” the details 
are handled by his administrative staff. All hearings are 
before the executive secretary ** who consider the evidence 
and makes a finding as to the facts and the law applicable 
thereto. It is the practice of the executive secretary at the 
present time to render an oral opinion at the conclusion of 
the hearing in which a recommendation for or against is- 
suance of the governor’s warrant is included. This opinion 
is taken down by a stenographer, transcribed and sub- 
mitted to the governor. Copies thereof, if desired, are 
furnished to counsel for the accused and the demanding 
jurisdiction. 

The hearings, while not complicated, are conducted 
with some degree of formality at the present time. In gen- 
eral, the rules of procedure may be summarized as follows: 


® In re Polly, 3 Ohio N. P. (Nn. s.) 265, 16 Ohio D. (N. Pp.) 427 (1905) ; 
In re Craig, 7 Ohio N. P. (Nn. s.) 307, 19 Ohio D. (nN. P.) 848 (1908); In re 
Payne, 7 Ohio D. Rep. 288, 2 W. L. Bull. 76 (1877). 

*“The governor, upon receipt of a demand from the chief executive 
authority of another state for extradition of a person found within the jurisdic- 
tion of this state, may properly delegate to a subordinate in his office the 
authority to hear matters relating to such extradition and report to him, and if 
satisfied from such report, may take action thereon.” 1929 Ohio Atty. Gen. 
Opinions No. 31. 
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(1) After the hearing is called to order, counsel for the 
accused or for the demanding jurisdiction may request a 
separation of the witnesses. 

(2) The requisition of the demanding state is pre- 
sented by the duly appointed agent of that jurisdiction and 
the same may be examined by counsel for the accused. 

(3) The requisition of the demanding jurisdiction will 
be recognized by the governor, and extradition will be 
granted, unless it is shown that the same is defective, or 
other valid objections are established.“ 

(4) The following matters may be inquired into during 
the course of the hearing: 

(a) Whether the requisition of the demanding 
state is in conformity with all statutory re- 
quirements as to form and content.” 

(b) Whether the accused is substantially charged 
with having committed a crime under the laws 
of the demanding state, or with having been 
convicted of a crime in that state and having 
escaped from confinement, or having broken 
the terms of his bail, probation or parole.** 

(c) Whether the accused was present in the de- 
manding state at the time of the commission 
of the alleged crime, and thereafter fled from 
that state’’; or, in the alternative, whether the 
accused is charged with committing an act in 


* “Subject to the provisions of this act, the provisions of the constitution 
of the United States controlling, and any and all acts of congress enacted in 
pursuance thereof, it is the duty of the governor of this state to have arrested 
and delivered up to the executive authority of any other state of the United 
States any person charged in that state with treason, felony, or other crime, who 
has fled from justice and is found in this state.” Ouro G. C. sec. 109-2. 

* Onto G. C. sec. 109-3. 

* Ibid. 

* Ibid. 
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this state, or in a third state, intentionally re- 
sulting in a crime in the demanding state.” 

(d) Whether the accused is properly identified as 
the person charged with crime. 


(e) Whether the proceedings were instituted in 
good faith for the prosecution of an alleged 
crime. 


(5) The order of procedure is substantially the same 
as that prescribed for criminal trials in this state,’® modi- 
fied as follows: 


(a) Counsel or the duly appointed agent of the de- 
manding state will make the opening statement 
and offer the requisition and any supporting 
evidence. The accused or his counsel shall 
have the right to cross-examine all witnesses 
for the demanding jurisdiction. 


(b) The accused or his counsel may then state his 
objections to the demand and offer his evi- 
dence in support thereof. Counsel or agent 
for the demanding jurisdiction shall have the 
right to cross-examine all witnesses for the 
accused. 

(c) The demanding jurisdiction will then be con- 
fined to rebutting evidence, but for good 
reason, and in furtherance of justice, the ex- 
ecutive secretary may permit evidence to be 
presented by either side out of its order. 


(d) When the evidence is concluded, unless the 
matter is submitted without argument, the 
counse! or agent for the demanding jurisdic- 





* Ouro G. C. sec. 109-6. 
* Ouro G. C. sec. 13442-8. 
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tion shall commence, the accused or his counsel 
shall follow, and the counsel or agent for the 
demanding jurisdiction shall conclude the ar- 
gument. 


(e) The executive secretary has authority to devi- 
ate from the foregoing order of proceedings 
when in his discretion it is deemed proper. 


The purpose of the executive hearing, of course, is to 
enable the governor to determine whether the person de- 
manded ought to be surrendered. Other means of making 
this determination are also at the governor’s command. 
The Uniform Act provides that he “may call upon the at- 
torney general or any prosecuting officer in this state to 
investigate or assist in investigating the demand, and to 
report to him the situation and circumstances of the per- 
son so demanded, and whether he ought to be surren- 
dered.” * This provision has seldom, if ever, been used 
since enactment of the Uniform Act. Very frequently, 
however, a member of the attorney general’s staff or that 
of the prosecuting attorney of Franklin County, Ohio, 
appears as counsel for the demanding jurisdiction as a 
matter of courtesy. In such capacity, however, the rep- 
resentative of the attorney general or the prosecuting at- 
torney appears as an advocate rather than as a referee. 


It is desirable at this point to consider in some detail 
the several matters concerning which inquiry may be made 
during the course of the hearing in the office of the gover- 
nor. While a complete survey of the authorities cannot 
be made herein, consideration will be given to controlling 
or significant decisions, with emphasis upon the Ohio law 
pertaining to each question. 





* Onto G. C. sec. 109-4. 
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Requirements as to Form of Requisition 


The Uniform Act provides that the demand or requisi- 
tion must be in writing, that it must contain certain alle- 
gations as to the status of the accused as a fugitive, and 
that it must be accompanied by one of the following docu- 
ments: “by a copy of an indictment found or by informa- 
tion supported by affidavit in the state having jurisdiction 
of the crime, or by a copy of an affidavit made before a 
magistrate there, together with a copy of any warrant 
which was issued thereupon; or by a copy of a judgment of 
conviction or of a sentence imposed in execution thereof, 
together with a statement by the executive author- 
ity of the demanding state that the person claimed has 
escaped from confinement or has broken the terms of his 
bail, probation or parole.” * The statute also provides that 
the indictment, information or affidavit must substantially 
charge the person demanded with having committed a 
crime, and that the copy of the indictment, information, 
affidavit, judgment of conviction or sentence must be au- 
thenticated by the executive authority making the de- 
mand.” 


The purpose of authentication by the governor of the 
demanding state is to satisfy the governor of this state 
that the copy of the instrument is not spurious. However, 
no particular form of authentication is required; and if 
the requisition signed by the demanding governor contains 
language asserting that the copy of the indictment, infor- 
mation, affidavit, judgment of conviction or sentence an- 
nexed thereto is authentic, it is sufficient.” 





* Onto G. C. sec. 109-3. 

* Ibid. 

* Ex parte Sheldon, 34 Ohio St. 319 (1878); In re Sanders, 10 Ohio O. 
1, 24 Ohio L. Abs. 605 (1937). An affidavit charging the offense upon which 
extradition is based need not be certified on its face as authentic, and it is not 
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The requisitions issued by the governors of the several 
states vary somewhat as to form. They are generally alike 
in substance, however, and contain approximately the same 
recitals that are contained in the demand or requisition 
used in Ohio. 


Substantial Charge of Crime 


The Uniform Act is explicit in providing that the ac- 
cused must be substantially charged with having committed 
a crime under the laws of the demanding state.* The term 
“crime” is not confined to felonies or otherwise limited in 
scope. It has been held that the phrase “treason, felony or 
other crime” used in the Constitution includes every offense 
under the laws of the demanding state, and therefore in- 
cludes misdemeanors.” 

If the crime charged is not an offense under the laws 
of the demanding state, the governor has no jurisdiction to 
issue a warrant.” On the other hand, the fact that the in- 
dictment, information or affidavit may be defective in form 
is not a reason for refusing extradition if the accused is 
substantially charged with crime.” The question whether 


unusual to embody such certificate in the requisition itself. In re Powell, 10 
Ohio O. 54, 25 Ohio L. Abs. 417 (1937). See 18 Onto Jur. “Extradition” 
pp. 941-945, par. 15-18; 22 Am. Jur..“Extradition” pp. 274-279, par. 38, 40, 41. 
There is no requirement of the federal statutes that there be any particular form 
of attestation of the clerk with the certificate of the judge. In re Sanders, supra. 

* Ouro G. C. sec. 109-3. 

* State v. Hudson, 2 Ohio N. P. 1, 2 Ohio D. (n. p.) 41 (1898), affirmed, 
20 Ohio C. C. 660, 10 Ohio C. D. 812, 33 W. L. B. 26 (1895) ; 52 Ohio St. 673, 
44 N. E. 1138 (1895) ; see 22 Am. Jur. “Extradition” p. 270, par. 30 and cases 
cited. 

* See, Ex parte Sheldon, 34 Ohio St. 319, 325 (1878). 

* Jackson v. Archibald, 12 Ohio C. C. 155, 5 Ohio C. D. 533 (1896) ; 
In re Williams, 5 Ohio App. 55, 25 Ohio C. C. (n. s.) 249, 27 Ohio C. D. 385 
(1915); Ex parte Sheldon, 34 Ohio St. 319 (1878); see Notes (1932) 81 
A. L. R. 552, 565; 22 Am. Jur. “Extradition” p. 267, par. 27. An affidavit is 
not sufficient, however, if founded on belief or information. Jn re Powell, 10 
Ohio O. 54, 25 Ohio L. Abs. 417 (1937). 
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there is a substantial charge of crime may be determined by 
comparing the charge with the statutes of the demanding 
state, of which the courts of this state will take judicial 
notice. Occasionally the question presents considerable 
difficulty ; but where there is a reasonable probability that 
the courts of the demanding state would hold the charge 
adequate, extradition should not be denied.” 

While the accused must be substantially charged with 
crime, the truth or falsity of such charge is not a proper 
matter of inquiry, except in one situation. The Uniform 
Act provides that the guilt or innocence of the accused as 
to the crime of which he is charged may not be inquired 
into by the governor, or in any proceeding after the de- 
mand shall have been presented to the governor, except as 
it may be involved in determining identity, hereinafter 
noted.” This limitation is often regarded by the lawyer 
as a hardship, and frequently presents difficulty in extra- 
dition hearings. There is no discretion in the matter, how- 
ever, and it must be strictly observed. 


Fugitive from Justice 


The term “fugitive from justice’ perhaps has caused 
more controversy in extradition matters than any other 
aspect of the subject. The Federal Constitution, provides 


* Ex parte Sheldon, 34 Ohio St. 319 (1878). 

* See note 27 supra. “The form of indictment may be good under the 
statutes of Missouri; but be this as it may, it charges the crime of embezzle- 
ment, and the sufficiency of the form in which the charge is made must be left 
for the determination of the courts of that state.” Ex parte Sheldon, 34 Ohio 
St. 319, 326 (1878). 

*” Ouro G. C. sec. 109-20; In re Powell, 10 Ohio O. 54, 25 Ohio L. Abs. 
417 (1987) ; see, In re Sanders, 10 Ohio O. 1, 24 Ohio L. Abs. 605 (1937). The 
question of the present sanity or insanity of an alleged fugitive from justice 
may not be considered, but must be determined by the law and courts of the 
demanding state. State ex rel. Davey, Governor, et al. v. Owen, Judge, et al., 
133 Ohio St. 96, 10 Ohio O. 102, 12 N. E. (2nd) 144, 114 A. L. R. 686, 693 
(1937) ; see Note (1938) 4 Onto Sr., L. J., 356, 11 Onto Bar 485. 
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for the rendition of persons ‘“‘who shall flee from justice, 
and be found in another state.’ The books are replete with 
cases interpreting this phrase. While there is a lack of 
uniformity, the decided weight of authority, both in Ohio 
and elsewhere, is to the effect that one is a fugitive from 
justice if he was present in the demanding state at the time 
he is alleged to have committed the crime but is absent 
therefrom when he is sought to answer, regardless of his 
motive or purpose in leaving the demanding state.*” The 
Uniform Extradition Act contains a specific expression of 
this point of view. The demand must allege, and the gov- 
ernor of this state must find, “that the accused was present 
in the demanding state at the time of the commission of the 
alleged crime, and that thereafter he fled from the state.” 

There is one exception to these requirements of the 
statute. The governor of this state may also surrender 
on demand a person charged in another state with commit- 
ting an act in Ohio, or in a third state, intentionally re- 
sulting in a crime in the demanding state. In such case, 


* U.S. Const. Art. IV, Sec. 2, cited supra note 3. 

““To constitute a fugitive from the justice of a State . . . it is not re- 
quired that the person should have fled secretly or suddenly with the conscious- 
ness of having committed the offense, or hurriedly for the purpose of avoiding 
apprehended process of the law. It is sufficient that, being within the jurisdiction 
at the alleged time of the commission of the offense, he has subsequently de- 
parted before a reasonable time for prosecution shall have elapsed.” Johnson 
and Johnson v. Ammons, 6 Ohio Dec. Rep. 747 (1879). See Wilcox v. Nolze, 
34 Ohio St. 520 (1878) ; In re Mutchler, 8 Ohio N. P. (Nn. s.) 345, 19 Ohio D. 
(x. p.) 587 (1909); Jackson v. Archibald, 12 Ohio C. C. 155, 5 Ohio C. D. 
533 (1896); 18 Ouro Jur. “Extradition” pp. 937-939, par. 9, 10, p. 948, par. 
23; 22 Am. Jur. p. 259, par. 21; Notes (1921) 13 A. L. R. 415. As to extradi- 
tion of persons who left the demanding state by official permission, see Notes 
(1930) 67 A. L. R. 1480; as to extradition of escaped or paroled convicts, see 
Notes (1932) 78 A. L. R. 419; and as to persons who were not in demanding 
state at time of crime, but subsequently entered and departed therefrom, see 
Notes (1934) 91 A. L. R. 1262. For discussion concerning sufficiency of state- 
ments in demanding papers as allegation or proof that accused is fugitive, see 
Notes (1941) 135 A. L. R. 973. 

* Ouro G. C. sec. 109-3, 


ES TO 





2) Pte eae ere 


Po at eine AE ae PE SS AB 


5 
I 


ame ee eet 


PS tage 








268 LAW JOURNAL— yJuLy, 1942 


extradition may be granted even though the accused was 
not in that state at the time the crime was committed and 
has not fled therefrom.“ Prior to adoption of the Uniform 
Act, it had been held that the language of the Constitution 
does not contemplate constructive presence of the accused 
in the demanding state and constructive flight therefrom.” 
The exception written into the Act meets this situation. 

A requisition recently presented to the Governor of 
Ohio rested entirely upon this provision of the Uniform 
Act.” The accused had in New York been jointly indicted 
with a resident of that state for the crimes of abortion and 
manslaughter. The evidence showed that he was not pres- 
ent in the State of New York either at the time the alleged 
abortion was performed or thereafter. In fact, he was a 
resident of Ohio and was employed in this state. His only 
connection with the crimes lay in the fact that he allegedly 
had made financial arrangements with the abortionist in 
New York, and persuaded the victim to submit to the op- 
eration in that state. Under the statutes of New York, a 
person is criminally liable to punishment who, being with- 
out that state, causes, procures, aids or abets another to 
commit a crime within the state. New York statutes aiso 
provide that a person is criminally liable who, being with- 

“Onto G. C. sec. 109-6; see 9 Untrorm Laws Ann. “Extradition” p. 
179, par. 6; (1940) 24 Minn. L. Rev. 248; (1936) 5 ForpHam L. Rev. 484; 
Taylor v. Smith, 13 N. E. (2nd) 954 (Ind. 1938). 

* Wilcox v. Nolze, 34 Ohio St. 520 (1878); Ex parte Larney, 8 Ohio 
Dec. Rep. 348, 4 Ohio N. P. 304, 5 Ohio D. (n. pv.) 541 (1882); Thomas v. 
Evans, 14 Ohio D. (Nn. p.) 336 (1902); see 18 On10 Jur. p. 937, par. 9. The 
consequences of this conclusion are at once apparent in a factual situation such 
as was presented in State v. Hall, 114 N. C. 909 (1894), in which it was held 
that “where one, standing in North Carolina, by the firing of a bullet, killed 
another standing in Tennessee, the assault or stroke was in the latter State and 
at common law the murder was committed in that State and its Courts alone 
have jurisdiction of the offense.” Under the Constitution, however, the accused 
could not be extradited to Tennessee because, not having been physically 


present in that State, he was not a fugitive therefrom. 
*In re Culbertson (1941). 
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out the state and with intent to cause within it a result 
contrary to the laws of New York, does an act which in its 
natural and usual course results in an act or effect con- 
trary to its laws. In view of these facts, it was held that 
the case came within the aforesaid section of the Uniform 
Act, and a warrant was issued thereunder by the Governor. 

In this case counsel for the accused contended that this 
section of the statute, which permits extradition of one 
who was not physically present in the demanding state, is 
unconstitutional. It was held, however, that the governor 
acts in an executive and not in a judicial capacity; and 
therefore that it is his duty to follow or apply the statute 
until such time as it may have been declared invalid by a 
court of competent jurisdiction. That the question of con- 
stitutionality should be raised, however, is not unusual. The 
Constitution contemplates extradition only of persons who 
shall “flee from justice,” and it does not apply, either ex- 
pressly or impliedly, to persons who were not in the de- 
manding state at the time the crime is alleged to have been 
committed. On the other hand, there is nothing in the Con- 
stitution which places any restriction on the power of the 
states to deal with situations outside the scope of the spe- 
cific constitutional provisions. Consequently the writer 
has been of the opinion that this section of the statute is 
valid, and that its enactment may be justified as an exercise 
of the reserved sovereign power of the state.** 

This view was recently confirmed by the Court of Ap- 
peals for Cuyahoga County, Ohio in the Culbertson case. 
Following issuance of the Governor’s warrant, habeas 
corpus proceedings were instituted in the Common Pleas 





* See Wilcox v. Nolze, 34 Ohio St. 520, 523 (1878). 
* See (1936) 5 ForpHAmM L. Rev. 484, 489, excerpts noted in Tue Hanp- 
BOOK ON INTERSTATE CRIME ConTROL (1940), p. 35; Gordon Dean, The Interstate 
Compact—A Device for Crime Repression (1934) 1 Law anp CoNTEMPORARY 
ProsteMs, 460, excerpts noted in THE HaANpBooK ON INTERSTATE CRIME 
ConTROL, supra, at 36; 22 Am. Jur. “Extradition” p. 249, par. 9. 
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Court of Cuyahoga County and the writ was denied. 
The matter thereupon was appealed upon the ground that 
Ohio G. C., 109-6 is in conflict with Article IV, Sec. 2 of 
the United States Constitution. The Court of Appeals, 
affirming the lower court in an opinion which as yet is 
unreported, expressed itself in the syllabus as follows: 
“Section 109-6, G. C. which provides for right to grant 
a request of a sister state for the extradition of a person 
from the state of Ohio where such person is charged in 
such sister state with having committed a crime therein, 
even though the person so charged was not in the request- 
ing state at the time of the commission of such crime and 
has therefore not fled therefrom, is not in conflict with 
Sec. 2 Article IV of the Federal Constitution and comes 
clearly within the reserved sovereign powers of the state.” 

This case is important not only because it recognizes 
the reserved power of the states to deal with extradition 
matters outside the scope of the Federal Constitution and 
statutes, but because it is believed to be the first decision 
by an appellate court in the United States upholding the 
clause which authorizes extradition of one who was not 
present in the demanding state at the time of commission 
of the crime. The case is now pending in the Supreme 
Court of Ohio. 

The manner in which this section of the law may be 
invoked may present difficulty. The statute refers to a per- 
son in this state “charged in such other state in the manner 
provided in section 3 (Ohio G. C. 109-3) with committing 
an act in this state, or in a third state, intentionally result- 
ing in a crime in the state whose executive authority is 
making the demand.” * This might be interpreted to mean 
that the charge described in the statute must be contained 
in the indictment, information or affidavit which accom- 


* Onto G. C. sec. 109-6. 
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panies the requisition.*” On the other hand, a more liberal 
interpretation would hold that the charge is adequately 
made if specified in the requisition." The writer is in- 
clined to the latter view, providing the recitals contained 
in the indictment, information or affidavit are not mate- 
rially inconsistent therewith. But it seems clear that the 
charge must be specified either in the requisition or in the 
indictment, information or affidavit ; and that the section is 
not properly invoked if the accused is simply alleged to be 
a fugitive from justice as in the ordinary case. 

It should be observed in passing that the governor has 
no duty to deliver up persons who are not fugitives from 
justice in the actual sense. The statute above described is 
permissive, not mandatory; and since it was not enacted 
pursuant to the Constitution, it derives no compulsion 
therefrom. 

The most perplexing cases are those in which the ac- 
cused is charged with desertion or non-support.” It has 
been held that temporary presence within the demanding 
state of one who is charged with failure to provide for 
wife and children, even though such presence is for an 
innocent purpose, is sufficient to constitute such person a 
fugitive from justice upon his departure from that state.“ 


“In re Culbertson, cited supra note 36. 

“The form of requisition recommended by The Interstate Commission on 
Crime contains an alternative statement: . . .“that the accused was present 
in this state at the time of the commission of said crime and thereafter fled 
from this state, or said accused committed an act resulting in said crime in this 
state . . .” A similar provision is contained in the form of governor’s warrant 
also recommended by the Commission. THe HANnpBook ON INTERSTATE CRIME 
Controt (1940), pp. 30, 31. 

“ See 18 On10 Jur. “Extradition” p. 939, par. 11. 

““A resident of one state who enters for a few hours for a lawful purpose 
the boundaries of another state where his children reside, whom he is failing to 
support, is subject to extradition after his return to his domicile, in a proceeding 
against him for such non-support.” People ex rel. Gottschalk v. Brown, 237 
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A case of this type was recently presented in Ohio.“ The 
accused, an employee of a railroad company, was trans- 
ferred to Ohio from Pennsylvania. By mutual arrange- 
ment, the wife and family were to remain in Pennsylvania 
until the husband had become established in his new loca- 
tion. At the time he left them, and for some period after 
the transfer to Ohio, the accused apparently supported his 
wife and family within his means. He then discontinued 
such support, although his employment was continuous, 
and was thereupon indicted in Pennsylvania for wilful 
neglect and separation. The evidence showed that on two 
occasions during the period covered by the indictment he 
returned to Pennsylvania, remaining there for a very 
brief time on each occasion. By reason of these entries 
into the demanding jurisdiction and departure therefrom 
during the period the accused was charged with the crime, 
it was held that he became a fugitive from justice, and the 
warrant was issued by the Governor of Ohio. 


On the other hand, where the accused furnished ade- 
quate support to his family while he remained in the state 
where they resided, but later moved to another state and 
then failed to support them, it has been held that he was 
not a fugitive from justice of the state where the wife or 
child remained.** A variation of this factual situation, in 
which the same principle of law was involved, was pre- 


N. Y. 483, 143 N. E. 658, 832 A. L. R. 1164, 1167 (1924); Chase v. State, 93 
Fla. 963, 113 So. 103, 54 A. L. R. 271, 281 (1927). 

“In re Goodrich (April 2, 1942). 

“Taft v. Lord, 92 Conn. 539, 103 A. 644, L. R. A. 1918 E 545 (1918); 
Re Robertson, 38 Nev. 326, 149 P, 182, L. R. A. 1915 E 691 (1915) ; see Notes 
32 A. L. R. 1167 and 54 A. L. R. 281, cited note 43 supra. In Taft v. Lord, 
supra, the facts indicated that the accused and family resided in New York. He 
alone moved to Connecticut after making temporary financial provision for his 
wife and children, and later brought them to Connecticut. Shortly thereafter, 
the parties quarreled and the wife took the children back to New York where 
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sented in another case recently considered in Ohio.“ The 
accused and his family, who had resided for some time in 
Ohio, moved to Boston where he obtained employment. 
Shortly thereafter a quarrel occurred and he returned to 
Ohio where he was reemployed. Sometime later he re- 
turned to Boston to see his family. Immediately upon his 
arrival, he was arrested on a non-support charge and was 
convicted and sentenced to serve a term of six months. On 
the day of his release from confinement he boarded a bus 
at East Boston arriving in Ohio on the next day. The evi- 
dence showed that, upon his return to Ohio, he sent a letter 
and two telegrams to his wife advising her that he was 
free and had returned to Ohio to work, but that no replies 
were received. Thereafter he failed to provide support, an 
indictment was returned in Massachusetts charging non- 
support for a period beginning on the date of his release 
from confinement in Massachusetts, and extradition was 
sought. 


While there were valid arguments on both sides, it was 
held that the accused was not a fugitive from justice and 
extradition was denied. The decision rested on the follow- 
ing facts: (1) When the accused completed his term of 
service, such service disposed of all criminal neglect com- 
mitted prior to the date of such incarceration. (2) The 
accused was at liberty in the State of Massachusetts for a 
few hours at the most on the day he left East Boston for 


they continued to live. An indictment was returned against the accused in 
New York and extradition from Connecticut was sought. The court held that, 
under these facts, the accused was not a fugitive from justice. In the opinion, 
the court said: “It may well be that by his conduct towards his:children, he 
has rendered himself answerable to the State of New York for a violation of 
its criminal laws, but clearly he is not a fit subject for a compulsory return to 
that State as a fugitive from justice therefrom, in order that he may be required 
to answer to such charge.” Jd. at 546. 

“In re Seward (March 4, 1942). 
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Ohio, being the interval between the time he was released 
from confinement and the time he obtained bus transporta- 
tion. (3) There was no continuing crime on the day the 
accused was released from confinement; in fact, it was 
alleged that his prison earnings had been turned over to 
the family and that his return to Ohio was motivated by 
the fact that he could obtain employment there. In view 
of all these circumstances, it was felt that the accused 
could not be regarded as a fugitive from justice within 
the meaning of the statute. The difficulty presented in 
cases of desertion and non-support can now be avoided, 
it would seem, by invoking the provisions of section 6 of 
the Uniform Act in those instances where the accused is 
not clearly a fugitive from justice according to traditional 
standards.“ 


There is one further statutory provision concerning 
the requirement that the accused be a fugitive from justice. 
The Uniform Act provides that the governor may also sur- 
render on demand persons charged with crime in another 
state even though such persons left the demanding state 
involuntarily.“ The reason for this provision lies in the 
fact that the decisions are conflicting upon the question 
whether a person who is taken from a state by legal com- 
pulsion thereby becomes a fugitive from justice.” 


Identity of the Accused 


The question always may be raised in extradition cases 
whether the person held has been identified as the person 





“ Ouro G. C. sec. 109-6. 

“ Onto G. C. sec. 109-5 (par. 2). 

“See Notes (1933) 85 A. L. R. 118; Note 9 Unirorm Laws ANN. 
“Extradition” p. 178. 
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charged with the crime, the issue being whether the pro- 
ceedings are directed against him. The question is not 
whether the prisoner committed the crime, but whether he 
is the person charged and intended by the requisition or 
warrant.” Consequently, proof of an alibi or of absence 
from the scene of the crime at the time of its commission 
is not relevant or admissible unless such proof “‘is probative 
of the fact that the accused is not a fugitive from jus- 
tice.” ™ 


As a matter of practice, the question of identity is fre- 
quently inseparable from the question whether the accused 
is a fugitive from the demanding state. In an extradition 
case recently considered in the Executive Offices, the ac- 
cused was charged by affidavit and warrant with the crime 
of armed robbery alleged to have been committed in the 
State of Kentucky.** The accused was identified by the 
victim and his wife as the person who entered his place of 
business and committed the robbery. At the same time, the 
accused was identified by reputable business persons of 
Cincinnati, Ohio, as a man who had transacted business 
with them in Cincinnati at the very time the crime was al- 
leged to have been committed in Kentucky. It was neces- 
sary to choose between the testimony of the prosecuting 
witnesses and the witnesses for the accused and, after 
weighing all of the pertinent evidence, that offered by the 


® See, In re Williams, 5 Ohio App. 55, 59, 25 Ohio C. C. (Nn. s.) 249, 37 
Ohio C. C. 385 (1915) ; Ex parte Van Vleck, 6 Ohio Dec. Rep. 636, 7 Am. L. 
Rec. 275 (1878) ; Ex parte Moore, 7 Ohio Dec. Rep. 272, 275, 2 W. L. Bull. 42 
(1877) ; 18 Onto Jur. “Extradition” p. 950, par. 24; Notes (1933) 84 A. L. R. 
337, 339. 

“Ex parte Larney, 4 Ohio N. P. 304, 5 Ohio D, 41, 7 W. L. B. 149 
(1881) ; see State ex rel. Davey v. Owen, 133 Ohio St. 96, 102, 12 N. E. (2nd) 
144, 114 A. L. R. 686 (1937); Notes (1927) 51 A. L. R. 797, 811; (1929) 61 
A. L. R. 715, 717; 22 Am. Jur. “Extradition” p. 294, par. 54. 

* In re Jackson (April 2, 1942). 
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witnesses for the accused was deemed worthy of greater 
weight. One important factor was the fact that when the 
victim saw the accused the day after the robbery he was 
not certain that he was the person who committed the 
crime. It was not until he saw him a second time that he 
did so identify him. The extradition, therefore, was de- 
nied by the Governor on the ground that the accused was 
not a fugitive from justice. 


A similar case arose in connection with the demand of 
the State of Indiana for the rendition of a resident of Ohio 
who was indicted on account of a swindle alleged to have 
been perpetrated in that state seven years earlier.** The 
victim of the swindle identified the accused as one of the 
persons who participated therein. The evidence showed, 
however, that shortly after the crime was alleged to have 
been committed the victim went to the State of Tennessee 
to identify the same person, and at that time was unable 
to identify him as one of those who committed the crime. 
There was no testimony whatever to the effect that the ac- 
cused was in the state of Indiana or in any state other than 
Ohio at the time of the alleged crime. On the contrary, 
testimony was offered by the accused to show that he was 
in Ohio at the time the crime was committed. Conse- 
quently, extradition was denied on the ground that the 
accused was not a fugitive from justice. In this case, as 
in the previous one, absence from the scene of the crime, or 
an alibi, could be shown because such evidence was proba- 
tive of the fact that the accused was not a fugitive from 
justice. 

Occasionally, however, the question whether the per- 
son arrested is the person charged and intended by the 
requisition is squarely raised. A case of this type was pre- 





In re Thompson (October 23, 1941). 
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sented within recent months upon demand of the Governor 
of Pennsylvania for the return to that state of one charged 
with extortion.“ In this case the accused was known by 
several aliases. It was the contention of his counsel that 
he was not the person named in the requisition. For the 
purpose of establishing identity, the State of Pennsyl- 
vania offered the testimony of the victim of the alleged 
swindle who described the person who perpetrated the 
crime upon him and identified him by photograph. In ad- 
dition, he identified and there was offered in evidence a 
certain instrument alleged to have been signed by the ac- 
cused and given to the victim as a part of the transaction. 
Counsel for the accused denied the photograph to be that 
of the accused and the instrument to be in his handwriting. 
He offered, however, subject to the consent of his client, to 
produce specimens of the accused’s handwriting for the 
purpose of determining identity. Such specimens were pro- 
duced and upon examination thereof it clearly appeared 
that the handwriting in each instance was the same as that 
appearing in the instrument alleged to have been signed 
by the person who perpetrated the crime. Accordingly, 
the question of identity was resolved in favor of the State 
of Pennsylvania and the warrant was issued by the Gover- 
nor. In this case the question of identity was not related to 
the question whether the person held was a fugitive from 
justice. In fact, other evidence indicated that the person 
held was in the state of Pennsylvania at the time of the 
alleged crime. 


In passing it should be remembered that the task of 
identifying the person held as the person charged with the 
crime is the only situation in which matters of guilt or in- 





* In re Abels (January 17, 1942). 
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nocence may be involved either in a proceeding before the 
governor or in any proceeding thereafter.” 


Good Faith of the Proceedings 


The statutes in effect in Ohio prior to adoption of the 
Uniform Act specifically provided that the demand upon 
the governor of this state by the executive authority of an- 
other state must be made in good faith.°° The Uniform 
Act, however, contains neither the same nor any similar 
provision.” The question therefore may be raised whether, 
by reason of repeal of the former statute, the governor of 
this state is deprived of the right to inquire into the good 
faith of the foreign prosecution. 


There is authority for the proposition that where an 
extradition is based on ulterior motive, such as collecting 
private claims or gratifying personal malice, it may be re- 
fused within the discretion of the governor. This view 
was clearly expressed in an early Ohio case decided under 
a statute which, like the present one, made no reference to 


® Onto G. C. sec. 109-20; see Note 30 supra. 

Former Onto G. C. sec. 110, which provided that the requisition of the 
demanding state must be accompanied by sworn evidence “that the demand is 
in good faith for the punishment of crime and not for the purpose of the collec- 
tion of debt or pecuniary mulct or of removing the alleged fugitive to a foreign 
jurisdiction to serve him with civil process.” Jn re Williams, 5 Ohio App. 55, 
25 Ohio C. C. (Nn. s.) 249, 37 Ohio C. C. 385 (1915); Compton v. Wilder, 
40 Ohio St. 130, 133 (1883). 

" The Uniform Act does require, in connection with the return of fugitives 
from this state, that the prosecuting attorney who applies for the requisition 
shall certify that the proceeding is not instituted to enforce a private claim. 
Ouro G. C. sec. 109-23. There is also a good faith requirement in connection 
with the requisition of fugitives in cases of international extradition. The 
governor must be “satisfied by sworn evidence that extradition is sought in 
good faith for the punishment of the crime named and not for the purpose of 
collecting a debt or pecuniary mulct or of bringing the alleged fugitive within 
the state of Ohio to serve him with civil process other than for the crime for 
which his extradition is sought.” Onto G. C. sec. 117, 
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good faith.** On the other hand, it has been held that the 
question of motive or purpose of the prosecution may not be 
inquired into on the hearing of an application for a writ of 
habeas corpus following the issuance of the governor’s 
warrant.” 

In the most recent Ohio case on the subject,” the State 
of New York sought to extradite the accused, a woman, 
upon indictments for larceny and embezzlement. The facts 
showed that the accused had been employed as business 
agent for a number of years by another woman who main- 
tained residence both in New York and Ohio. Subsequent 
to termination of this employment, the accused obtained 


* Work v. Corrington, 34 Ohio St. 64, 32 Am. Rep. 345 (1877). “To 
employ this extraordinary process for public purposes tends to secure peace and 
good order; but to prostitute it to the advancement of private ends is to bring 
it into great disfavor . . . No satisfactory reason is perceived why a governor 
should issue or obey a requisition when he is satisfied that the sole object of 
the party complaining is to enforce the payment of a private claim for money. 
Such an abuse of process is equivalent to a fraudulent use of it.” Jd. at 74. 
See 72 Ohio L. 79. It should be observed, however, that the governor adopted 
and followed a suggestion contained in a joint resolution adopted by the general 
assembly on March 25, 1870. In this resolution, the general assembly expressed 
the opinion that the governor should not make or allow requisitions “until 
clearly satisfied that the requisition is sought in good faith for the punishment 
of crime . . .” 67 Ohio O. L. 171. In ex parte Maloney, 27 Ohio C. A. 529, 
29 Ohio C. D. 357, 63 Bull. 33 (1917), aff. 98 Ohio St. 463 (1918), the court 
held that former Ouro G. C. sec. 110 did not authorize the court at the hearing 
provided in former G. C. secs. 113 and 114 to determine whether the proceeding 
is in good faith, and that if it did so authorize it would be unconstitutional. 
However, the court did say: “But as we read this section and construe it, we 
think it applies to the Governor of the state, and not to a judge of the court 
of common pleas. It was passed for the purpose of guiding the Governor in 
determining whether or not a warrant should be issued.” Jd. at 534. See Notes 
(1935) 94 A. L. R. 1493, 1495; 22 Am. Jur. “Extradition” p. 254, par. 15. 

* Ex parte Van Vleck, 6 Ohio Dec. Rep. 636, 7 Am. L. Rec. 275 (1878) ; 
Ex parte Maloney, 27 Ohio C. A. 529, 29 Ohio C. D. 357, 683 W. L. Bull. 33 
(1917) cited note 38 supra; see In re Gregg, 35 Abs. 378, aff. 139 Ohio St. 170 
(1941). In the case of People, ex rel. v. Murray, 357 Ill. 326, 192 N. E. 198 
(1934) a statute authorizing inquiry, in a habeas corpus proceeding, into the 
question whether the requisition is made in good faith was held unconstitutional 
by reason of being in conflict with Art. IV, Sec. 2 of the U. S. Constitution. 

” In re Gregg, 35 Ohio L. Abs. 378, aff. 189 Ohio St. 170 (1941). 
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judgments in Ohio for more than sixty-five thousand dol- 
lars against her former employer. Thereafter the em- 
ployer charged the accused with embezzlement and later 
indictments were returned. 

At the extradition hearing in the Governor’s Office, the 
accused sought to show that the prosecution was not in 
good faith. The argument was that the prosecuting wit- 
ness had instituted the criminal proceedings against her 
former employee in order to impede collection of the judg- 
ments or to embarrass her in her efforts to collect them. In 
order to rebut any inference of “bad faith” which might 
arise from the foregoing circumstances, the assistant dis- 
trict attorney of New York County offered testimony to 
show (1) that the State of New York did not act when the 
prosecuting witness filed her original affidavit; (2) that an 
investigation was ordered; (3) that the accounting staff 
of the district attorney’s office was assigned to assist in the 
investigation; and (4) that bank records, brokerage ac- 
counts and other documents belonging to the parties were 
subpoenaed. In addition, the method of investigation and 
the nature of the testimony and other evidence accumulated 
during the investigation were disclosed. From all this it 
order to rebut any presumption of “bad faith” which might 
was made clear that the prosecution in New York would 
not proceed upon the testimony of the prosecuting witness 
unsupported by substantial corroborating evidence. Ac- 
cordingly, the prosecution was held to be in good faith and 
the warrant was issued by the Governor.” 


“In his opinion and recommendation to the Governor, the writer said: 
“Whether the indictment is true or whether the explanation offered by the 
accused is true, is wholly and absolutely immaterial in this proceeding. When 
you face that fact and discover that there was an independent investigation 
resulting in certain findings which are supported by documentary evidence, 
which may or may not be valid, the conclusion is inescapable that there is no 
bad faith on the part of the District Attorney. In other words, the malice or 
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Upon issuance of the Governor’s warrant, a petition for 
a writ of habeas corpus was filed by the accused in the 
Common Pleas Court of Cuyahoga County, Ohio. Evi- 
dence offered by the accused to show that the prosecution 
in New York was not in good faith was rejected by the 
trial court and the prayer of the petition was denied. The 
judgment was affirmed by the Court of Appeals,” and an 
appeal as of right to the Supreme Court was dismissed for 
the reason that no debatable constitutional question was in- 
volved.” 

Clearly the Supreme Court’s judgment, following the 
earlier pronouncement, does not proscribe inquiry by the 
Governor into the question of good faith of the prosecu- 
tion.* In the absence of a specific prohibition, it is the 
present policy in the Executive Offices to consider whether 
the proceedings are in good faith in any case where the 
question is raised. But a requisition is denied on this 
ground only where it is clear that the prosecuting authori- 
ties, as distinguished from interested parties, are not acting 
in good faith. In other words, even though a prosecuting 
witness may be acting from an ulterior motive, this fact 
will not be permitted to defeat the requisition if it is clear 
that the prosecuting attorney is acting in good faith and 
with the intention of prosecuting to the full extent of the 
law.” Bad faith on the part of a prosecuting witness will 


ulterior motive of the prosecuting witness, if any, is of no importance in this 
hearing because adequate evidence has been submitted to rebut any inference of 
bad faith on the part of the prosecuting authorities.” 

“In re Gregg, 35 Ohio L. Abs. 378 (1941), cited notes 59 and 60 supra. 
“It is our opinion that whatever the law may have been previous to the repeal 
of Sec. 110 G. C., evidence as to the motive or good faith of a prosecution is not 
now admissible in a habeas corpus proceeding in an extradition matter in Ohio.” 
Id. at 379. 

“In re Gregg, 139 Ohio St. 170 (1941), cited notes 59 and 60 supra. 

“ See note 58 supra. 

© See note 61 supra. 
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defeat a requisition only where it may also be imputed to 
the prosecuting officer or where the prosecuting officer in- 
tentionally or through ignorance, carelessness or indiffer- 
ence lends the power of his office to the satisfaction of 
some personal malice or the settlement of some civil obli- 
gation. 


Proceedings Subsequent to Executive Hearing 


Having considered the questions that may be raised in 
an extradition hearing in the executive offices, let us now 
consider the proceedings subsequent thereto. 

If the governor decides that the demand should not be 
complied with, that puts an end to the matter. From the 
decision there is no appeal.“ In such event, the governor 
of the demanding state is notified by letter of the refusal 
and the reasons therefor. 

If the governor decides that the demand should be 
complied with, he is required to sign a warrant of arrest 
directed to any peace officer or other person whom he may 
think fit to entrust with execution thereof. The warrant 
must be sealed with the state seal and must contain a sub- 
stantial recital of the facts necessary to the validity of its 
issuance.” The statute also provides that such warrant 
shall authorize the peace officer to arrest the accused at any 
time and any place where he may be found within the state, 
to command the aid of all peace officers or other persons in 


® The governor of Ohio cannot, through the judiciary or any other depart- 
ment of government, be compelled to deliver up an alleged fugitive from justice. 
Kentucky v. Dennison, Governor of Ohio, 24 Howard 66 (1860). See Notes 
(1894) 8 Har. L. Rev. 416. The demanding jurisdiction, however, may present 
a second requisition. See 22 Am. Jur. “Extradition” p. 296, in which it is 
pointed out that “where a first application for extradition is refused on the 
ground that the evidence presented is insufficient, it leaves the proceeding in 
the same condition as in other cases of preliminary examination, and there may 
be a second inquiry.” 
* Onto G. C. sec. 109-7. 
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the execution thereof, and to deliver the accused to the 
duly authorized agent of the demanding state.” 


Before the accused may be delivered to the duly au- 
thorized agent of the demanding state, however, the 
statute requires that he shall first be taken before a judge 
of a court of record in this state, who shall inform him of 
the demand, of the crime with which he is charged and 
that he has the right to demand and procure legal coun- 
sel.” If the accused or his counsel desires to test the legal- 
ity of arrest, and shall so state, the judge is required to fix 
a reasonable time within which the accused may apply for 
a writ of habeas corpus.” If such writ is applied for, no- 
tice of the time and place of hearing thereon must be given 
to the prosecuting officer of the county in which the arrest 
is made and in which the accused is in custody, and also to 
the agent of the demanding state.” It is a misdemeanor 
for an officer to deliver the accused contrary to the fore- 
going provisions.” 


Occasionally it will be discovered that while the ac- 
cused is extraditable, criminal proceedings have been in- 
stituted against him under the laws of this state and are 
still pending. In such cases, the governor, in his discretion, 
may surrender the accused to the demanding state or he 


* Onto G. C. sec. 109-8. “Every such peace officer or other person . . ., 
shall have the same authority, in arresting the accused, to command assistance 
therein, as peace officers have by law in the execution of any criminal process 
directed to them, with like penalties against those who refuse their assistance.” 
Onto G. C. sec. 109-9. 

* Onto G. C. sec. 109-10. 

” Ibid. Where proceedings are in conformity with law and accused is 
held in custody by a sheriff pursuant to a warrant issued by the governor of 
Ohio, for delivery to agent of demanding state under Onto G. C. 109-1 et seq., 
the accused is lawfully restrained of his liberty. Ex parte Carpenter, 27 Ohio 
L. Abs. 363 (1938). 

Ibid. 
™ Onto G. C. sec. 109-11. 
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may hold him until he has been tried and discharged or 
convicted and punished in this state.’* 

A case of this nature recently arose in Ohio.* The 
State of Pennsylvania sought return of the accused on a 
charge of wilful neglect to maintain wife and minor chil- 
dren. The evidence showed that the accused was under in- 
dictment and in custody in Franklin County, Ohio on a 
perjury charge which was based upon an alleged false 
oath in an action for divorce filed by the accused in that 
county. Both the prosecuting attorney and the trial judge 
on the criminal bench recommended that the accused be 
released to Pennsylvania, stating that the charge here grew 
out of the domestic difficulties of the parties in Pennsyl- 
vania and that that state should be permitted to proceed 
first. For this reason, and inasmuch as the right of this 
state to regain custody of the accused upon his acquittal or 
completion of sentence in Pennsylvania are safeguarded 
under the Ohio statute,” the warrant was issued by the 
Governor. 

It occasionally happens, after the governor’s warrant 
is issued, that evidence will be presented clearly establish- 
ing a defect in the requisition or proceedings. The Uni- 
form Act meets this situation by providing that the gov- 
ernor may recall his warrant of arrest or may issue another 
warrant whenever he deems proper.” This was the law, 





* Ouro G. C. sec. 109-19. See 18 On10 Jur. “Extradition” p. 939, par. 12. 

* In re Goodrich (April 2, 1942) cited note 44 supra. 

* “Nothing in this act contained shail be deemed to constitute a waiver by 
this state of its right, power or privilege to try such demanded person for crime 
committed within this state or of its right, power or privilege to regain custody 
of such person by extradition proceedings or otherwise for the purpose of trial, 
sentence or punishment for any crime committed within this state, nor shall any 
proceedings had under this act which result in, or fail to result in, extradition 
be deemed a waiver by this state of any of its rights, privileges or jurisdiction 
in any way whatsoever.” Onto G. C. sec. 109-27. 

* Onto G. C. sec. 109-21. 
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however, prior to adoption of the Uniform Act. In an 
early case, the Supreme Court held that if a warrant for 
the surrender of a fugitive from justice is obtained in a 
case in which it should not have been issued, the governor 
may revoke it, whether issued by himself or his predeces- 
sor.” It is the policy of the Governor, however, to recall a 
warrant only for the purpose of hearing the new evidence, 
after which final action will be taken in conformity with 
the findings thereon. 

One other provision incident to execution of the gov- 
ernor’s warrant should be mentioned. The statute pro- 
vides that the officer or agent to whom the prisoner may 
have been delivered may, when necessary, confine the pris- 
oner in the jail of any county or city through which he 
may pass."* In the same manner, when an officer or agent 
having a prisoner in custody is passing through this state 
from another state to the demanding state, he may when 
necessary confine the prisoner in the jail of any county or 
city through which he may pass. In such a case the pris- 
oner is not entitled to demand a new requisition while in 
this state.” 


REQUISITION OF FuGITIVES From THIs STATE 


The governor of this state may request the executive 
authority of another state to surrender fugitives from this 
state in the following instances: (1) when the person de- 
manded is charged with crime in this state; or (2) when 
the person demanded has been convicted of a crime in this 
state and has escaped from confinement or broken the 
terms of his bail, probation or parole.* 





™ Work v. Corrington, 34 Ohio St. 64 (1877). 
* Onto G. C. sec. 109-12. 

* Ibid. 

” Onto G. C. sec. 109-23. 
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Before the governor may act in any of these cases, it 
is necessary that a written application for a requisition be 
presented to him. Printed forms are available at the gov- 
ernor’s office and will be furnished upon request. In the 
case of a person charged with a crime in this state, the 
application for the requisition must be presented by the 
prosecuting attorney of the county in which the charge 
is made. Such application must state the name of the per- 
son charged, the crime charged against him, the approxi- 
mate time, place and circumstances of its commission,” 
the state in which he is believed to be, including the lo- 
cation of the accused therein; and the prosecuting attorney 
must certify that in his opinion the ends of justice require 
the arrest and return of the accused to this state for trial 
and that the proceeding is not instituted to enforce a pri- 
vate claim.” 


In the case of a person who has been convicted of a 
crime in this state and has escaped from confinement or 
broken the terms of his bail, probation or parole, the ap- 
plication for the requisition must be presented by the prose- 
cuting attorney of the county in which the offense was 
committed, the parole board, or the warden of the insti- 
tution or sheriff of the county from which escape was 
made. Such application must state the name of the per- 


“Tf the accused was personally present in this state at the time of the 
commission of the crime and thereafter fled from the state, the application should 
so allege. But if section 6 of the Uniform Act is invoked, the application 
should allege that the accused committed an act in the asylum state, or in a third 
state, intentionally resulting in a crime in this state. The latter procedure may 
be followed only in the event the demand is to be made on a state which also 
has adopted section 6 of the Uniform Act. See note 41 supra. 

Ibid. Where an Ohio prosecutor in his application to the governor set 
forth the making of a complaint and the issuance of a warrant and annexed an 
affidavit of the complaining witness setting forth the time, place and circum- 
stances of the alleged crime, there was sufficient compliance with the statute. 
In re Molisak, 291 Mich. 46, 288 N. W. 329 (1939). 
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son, the crime of which he was convicted, the circumstances 
of his escape from confinement or of the breach of the 
terms of his bail, probation or parole, and the state in 
which he is believed to be, including his location therein.“ 


In every case, the statute provides that the application 
for requisition shall be verified by affidavit, shall be exe- 
cuted in duplicate and shall be accompanied by two certi- 
fied copies of (1) the indictment returned, or (2) informa- 
tion and affidavit filed, or (3) the complaint made to the 
judge or magistrate, stating the offense with which the 
accused is charged, or (4) the judgment of conviction or 
the sentence. The prosecuting officer, parole board, 
warden or sheriff may also attach such further affidavits 
and other documents in duplicate as he shall deem proper.™ 


When the application for a requisition is presented at 
the governor’s office, it is immediately referred to the gov- 
ernor’s executive secretary who has charge of extradition 
matters. If it is found to be defective in any respect, it 
is returned at once to the officer filing it for correction or 
revision. If it is found to be correct in all respects, and 
fully in conformity with the Uniform Act, the executive 
secretary causes a requisition to be prepared.” One copy 
of the application and one copy of each of the supporting 


“Onto G. C. sec. 109-23. 

“Ibid. The writer suggests that a copy of the Ohio statute applicable in 
the case also be attached. 

* No statutory provision is made with respect to the form or content of 
the requisition. It is believed, however, that it should conform to the specifica- 
tions contained in Ouro G. C. sec. 109-3 pertaining to the demand of the execu- 
tive authority of other states, for otherwise it would defeat the purpose of the 
Act to achieve uniformity. Hence, in addition to the documents attached thereto, 
the requisition should allege all of the facts therein required, including a state- 
ment that the accused was present in this state at the time of the commission 
of the alleged crime and thereafter fled from the state, or that he committed 
an act in another state intentionally resulting in a crime in this state. See note 
41, supra. 
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documents are attached thereto,” and the entire requisi- 
tion is then referred to the governor with the recommenda- 
tion of the executive secretary for approval. If the gov- 
ernor approves, he signs his name to the requisition and 
the same is promptly delivered to the prosecuting officer 
or agent. 

The statute provides that one copy of the application 
for requisition, with the action of the governor indicated 
by endorsement thereon, and one of the certified copies 
of the indictment, complaint, information, and affidavits, 
or of the judgment of conviction or of the sentence, shall 
be filed in the office of the secretary of state to remain of 
record in that office.” As a matter of practice, an addi- 
tional copy of the application and supporting papers is 
requested in each case and is kept on file in the governor’s 
office. 

In addition to the requisition directed to the governor 
of the state in which the accused is found, the governor 
of this state is required to empower an agent to receive the 
prisoner if delivered to him and convey him to the proper 
officer of the county in this state in which the offense was 
committed. This is accomplished by the issuance of a war- 
rant under the seal of the state.“ Although the statute 
provides that the warrant shall be issued “‘to some agent”’,” 
it is the practice of the governor, providing no adequate 
reason for doing otherwise is apparent, to appoint the 
person who is nominated or designated for such purpose 
in the application for the requisition. The warrant of ap- 
pointment of agent is delivered to the prosecuting officer 
or agent with the governor’s requisition. 

* The requisition also contains the governor’s certificate as to the authen- 
ticity of the annexed papers. 

* Ouro G. C. sec. 109-23. 


* Ouro G. C. sec. 109-22. 
* Ibid. 
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The question is sometimes presented whether the ac- 
cused is subject to service of process in civil actions in this 
state when he is brought back by means of extradition 
proceedings. This question is clearly answered by the 
Uniform Act. Whether the accused is brought back by, 
or after waiver of, extradition based on a criminal charge, 
he is not subject to such personal process “until he has 
been convicted in the criminal proceeding, or, if acquitted, 
until he has had reasonable opportunity to return to the 
state from which he was extradited.” * Prior to adoption 
of the Uniform Act, Ohio followed this rule of immunity 
from service of civil process.” 

Another question occasionally raised is whether the 
accused, after being returned to Ohio by extradition pro- 
ceedings or after waiver thereof, may be tried for other 
crimes not designated in the requisition. The Uniform 
Act answers this question in the affirmative.** Prior to 
adoption of the Act, the Ohio law was somewhat uncer- 
tain. The Supreme Court, contrary to the majority view 
elsewhere on this subject, “ had held that the accused 
could not be tried for a crime other than that for which 
he was extradited unless he waived such privilege.“* There- 
after, the Supreme Court of the United States, in a case 
which arose in Georgia, decided that the accused has no 


*® Onto G. C. sec. 109-25. 

* Compton, Ault & Co. v. Wiider, 40 Ohio St. 130 (1883) ; Lotz v. Lotz, 
23 Ohio N. P. (Nn. s.) 309 (1921). The privilege of immunity may be waived by 
the accused. White v. Marshall, 3 Ohio C. C. (Nn. s.) 495, 23 Ohio C. C. 376. 
When the accused, who was extradited from New York to Kentucky, was 
served with summons in a civil action while passing through Ohio on his way 
home by the party who caused his extradition, the court set aside the service. 
Deuber Watch Co. v. Dalzell, 10 Ohio Dec. Rep. 227 (1888). See 18 Onto 
Jur. “Extradition” p. 936, par. 8. 

“ Onro G. C. sec. 109-28. 

“ Notes 21 A. L. R. 1405, 1418. 

“Ex parte McKnight, 48 Ohio St. 588, 14 L. R. A. 128, 28 N. E. 1034 
(1891). 
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right, privilege or immunity to be exempt from indictment 
or trial for other or different crimes in the demanding 
state.” After this decision but prior to adoption of the 
Uniform Act, two Ohio courts took the view that the de- 
cision of the United States Supreme Court should be fol- 
lowed notwithstanding the earlier pronouncement of the 
Ohio Supreme Court.” 


The Uniform Act makes special provision for a case 
where the accused is imprisoned or is held under criminal 
proceedings pending against him in another state at the 
time it is desired to have him returned to this state. In 
such case, the governor of this state may agree with the 
executive authority of such other state for the extradition 
of such person before the conclusion of such proceedings 
or his term of sentence in such other state.’ But the agree- 
ment must be on condition that such person will be re- 
turned to such other state at the expense of this state as 
soon as the prosecution in this state is terminated.” 


Finally, a word concerning the payment of costs is in 
order. The Uniform Act provides for payment of certain 
expenses out of the state treasury, on the certificate of the 
governor and warrant of the auditor,” but the General 
Assembly has never appropriated funds for this purpose. 
However, the Ohio Code carries a provision in existence 
for many years, which authorizes payment by the county 
commissioners of “all necessary expenses of pursuing and 


* Lascelles v. Georgia, 148 U. S. 537, 37 L. ed. 549, 13 Sup. Ct. 687 (1893). 

* In re Brophy 2 Ohio N. P. 230, 4 Ohio D (Nn. Pp.) 391 (1895) ; Ex parte 
Moeller, 14 Ohio App. 300 (1921). See 18 Onto Jur. “Extradition” pp. 932- 
935, par. 5. 

* Onto G. C. sec. 109-5. 

* Ibid. 

* Ouro G. C. sec. 109-24. Such expenses include the fees paid to the 
officers of the state on whose governor the requisition is made, and not exceeding 
ten cents a mile for all necessary travel in returning the prisoner. Ibid. 
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returning such person so charged, or so much thereof as to 
them seems just” in cases where the governor has issued 
a requisition." The Attorney General of Ohio twice has 
ruled that this statute was not repealed by implication upon 
adoption of the Uniform Act. 

The question whether expenses may be paid out of the 
state treasury has arisen in two cases where a person who 
had been charged and convicted of a felony and sentenced 
to a state penal or reformatory institution escaped from 
the county jail and fled to another state or county. In the 
first case no requisition was issued by the Governor, and 
for this reason the Attorney General ruled that the ex- 
penses could not lawfully be paid from the state treasury,’” 
although they could lawfully be paid by the county com- 
missioners.*** In the second case, extradition proceedings 
were had, but the Attorney General ruled that payment 
could only be made from county funds in the absence of 
a specific legislative appropriation." 


CONCLUSION 


In closing, there are two matters that ought to be 
emphasized. The first pertains to the importance of the 
Uniform Criminal Extradition Act as an instrumentality 
of law enforcement. The Federal Bureau of Investigation 
has estimated that the number of major crimes in the 
United States during the year 1941 was 1,531,272. This 
represented an increase of 14,246 crimes, or 0.9 percent, 





* Onto G. C. sec. 2491. 

*2 1937 Ohio A. G. Opns. No. 1236; 1940 Ohio A. G. Opns. No. 3186. 

*? 1940 Ohio A. G. Opns. No. 2021. 

*“The county commissioners may allow and pay the necessary expense 
incurred by an officer in the pursuit of a person charged with felony, who has 
fled the country.” Onto G. C. sec. 3015. 

™ 1940 Ohio A. G. Opns. No. 3186. In this case payment by county com- 
missioners would be pursuant to Onto G. C. sec. 2491 cited note 100 supra. 
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over the year 1940. The increases noted are as follows: 
murder, 0.3 percent; negligent manslaughter, 3.5 percent; 
rape, 2.2 percent; aggravated assault, 4.0 percent; larceny, 
1.9 percent; and auto theft, 7.0 percent. Only robbery 
and burglary declined, having decreased 6.7 percent and 
4.4 percent respectively.*” 


While the relationship between crime generally and 
extradition statistics of a single state does not warrant 
any inferences or conclusions, it is interesting to note that 
the number of demands made upon the Governor of Ohio 
by the executive authorities of other states increased from 
93 in 1940, to 109 in 1941. The demands in 1941 also 
exceeded the number made in 1939, although by a smaller 
margin.” On the other hand, the number of requisitions 


© UniroRM CrIME Reports, No. 4, January 1942, at 166. The report 
further states: “More than 59 per cent of the crimes committed in 1941 were 
larcenies; 21 percent were burglaries; 11.9 percent were auto thefts; and 3.1 
percent were robberies. Thus it is seen that almost 96 percent of the offenses 
were for the purpose of obtaining property. Murders, negligent manslaughters, 
rapes, and other felonious assaults constituted the remaining 4.3 percent. 

“More than 58 percent of the robbery cases were classed as highway 
robberies ; 33.9 percent of the robberies involved oil stations, chain stores, and 
other commercial houses. Almost half of the burglaries in 1941 involved 
residences. Two-thirds of the residence burglaries occurred at night, whereas 
90 percent of nonresidence burglaries were committed during the night. 

“Thefts of auto parts, accessories, and other property from automobiles 
constituted 36 percent of the total larcenies in 1941, and in view of the probable 
difficulty of obtaining replacements, automobile owners might well make addi- 
tional provisions to safeguard their property. In 67.2 percent of the larcenies, 
the stolen property was valued from $5 to $50; in 22.3 percent of the cases the 
property was valued at less than $5; and property valued in excess of $50 was 
stolen in 10.5 percent of the cases. 

“The average value of property stolen per offense of robbery was $112.37; 
for burglary, $60.56; and for larceny, $29.84. The average automobile stolen 
in 1941 was valued at $458. In auto thefts, recoveries were effected in 95 
percent of the cases, whereas slightly less than 22 percent of other types of 
property was recovered. The average value of property stolen per offense was 
higher in 1941 than in 1940.” Jd. at 166. 

** There were 104 demands made upon the Governor of Ohio in 1939, 93 
in 1940 and 109 in 1941. 
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issued by the Governor of Ohio in 1941 was slightly less 
than in 1939 or 1940.*°" 


Be that as it may, the Interstate Commission on Crime 
is undoubtedly right when it avers that “one of the most 
apparent needs in modernizing the administration of crim- 
inal justice is that of facilitating the transfer of criminals 
from one state to another, so that one state may not be- 
come, unintentionally, a sanctuary for criminals who are 
engaged in the commission of crimes in neighboring 
states.” *** The Uniform Criminal Extradition Act is an 
important factor in the solution of this problem. Of 
special significance is the section which permits an ac- 
cused to be delivered up even though he is not a fugitive 
from justice in the constitutional sense.” As the Com- 
mission points out, “the importance of this provision is 
easily understood when thought is given to the vast con- 
spiracies indulged in by organized criminals which may, 
and often do, involve operations across the borders of 
several states.” **° 

The second point of emphasis follows from the first; 
the value of the Uniform Act as an instrumentality of law 
enforcement will be enhanced to the extent that it is uni- 
versally adopted and uniformly interpreted. As to the 
former, substantial progress already has been made. The 
original Uniform -Act was proposed in 1926 by the Na- 


* There were 150 requisitions issued by the Governor of Ohio in 1939, 149 
in 1940 and 142 in 1941. 

*®§ Toe HANDBOOK ON INTERSTATE CrIME Controt (April 1, 1940), p. 20. 
Other uniform acts sponsored by the Interstate Commission on Crime are: 
Uniform Act on Fresh Pursuit of Criminals (On10 G. C. sec. 18434-4 to 
13434-11) ; Uniform Act to Compel Attendance of Witnesses (Onto G. C. sec. 
13436-24 to 13436-31); Uniform Act for Out-of-State Parolee Supervision 
(Onto G. C. sec. 108-1 to 108-3) ; Uniform Pistol Act; Uniform Narcotic Drug 
Act (Ouro G. C. sec. 12672-1 to 12672-23). 
™ Ouro G. C. sec. 109-6,- cited, supra, notes 18, 34, 39, and 47. 
™° THe HANDBOOK ON INTERSTATE CRIME CONTROL, supra, at page 21. 
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tional Conference of Commissioners on Uniform State 
Laws, was amended in 1932, and was revised in 1936. 
Adoption of the Act by thirty-one states during the period 
of sixteen years attests the capacity of independent and 
sovereign states to meet an interstate problem through 
interstate cooperation and without resorting to federal leg- 
islation. It is to be hoped that the remaining seventeen 
states will adopt the Uniform Act in the near future. 

As to uniformity of interpretation we must await the 
verdict of history. There undoubtedly will be variations 
but these variations will be of little consequence if gover- 
nors and judges alike observe the mandate, written into 
the Act itself, that its provisions “shall be so interpreted 
and construed as to effectuate its general purposes to make 
uniform the law of those states which enact it”’.*"* And this, 
too, is within the realm of possibility. 





1 Onto G. C. sec. 109-29. 
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A Practitioner’s Guide to the Use of 
Exhibits and Expert Testimony 


Wayne E. SticutTert 


Upon effective handling of exhibits and expert testi- 
mony may depend the outcome of the trial. The growth 
and change of science and the economic system, complicat- 
ing business and other transactions have necessitated 
changes in trial technique. No longer can an ordinary 
witness testify, from personal knowledge, to all the trans- 
actions of a large business. Nor, because of specialization, 
can an ordinary person testify accurately in scientific mat- 
ters involving many technical details and knowledge. These 
changes, accentuating the importance of exhibits and ex- 
pert testimony, have loaded new duties and responsibilities 
upon the practitioner. 

This article is concerned with the practical problems 
of presentation of exhibits and expert testimony rather 
than being a dissertation upon the law governing their pre- 
sentment. However, in discussing the mechanics of pres- 
entation it is necessary to keep in mind the rules of evi- 
dence. 


EXHIBITS 
Statutes Relating to Exhibits 


Preliminary to a discussion of these problems, mention 
should be made of the main Ohio statutes which the trial 
lawyer should examine if he knows that he is going to deal 
with exhibits in the trial of a case. Section 154-18 pro- 
vides for the admission in evidence of an authenticated 
copy of a record, official paper, or certain other instru- 
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ments of any executive department of the state of Ohio. 
Section 11500 makes similar provision for certified copies 
of papers, books and records on file with either state off- 
cers or with the executive department of the United States 
government. Sections 12102-26 to 12102-30 make ad- 
missible in evidence reports made by officers of the State 
of Ohio, or certified copies thereof, dealing with matters 
within the scope of their duties. Section 4235 provides 
that by-laws, resolutions, minutes of proceedings and or- 
dinances of a village or city may be introduced in evidence 
by use of certified copies. Although many lawyers call 
the city clerk to prove the existence of an ordinance, 
clearly this is no longer necessary. If an attorney has a 
certified copy, one that is properly authenticated, and it is 
material and relevant to the case, all that is necessary to be 
done is to have it marked exhibit 1, (or whatever it may 
be) and simply tender it in evidence. 


In dealing with a Michigan, Illinois, or Indiana guest 
case, or with the law of any other state, it has been neces- 
sary in the past to introduce evidence as to the statutory 
law of that other state. This was customarily done either 
by calling in someone familiar with the law of that state, 
or by stipulating with opposing counsel as to what the 
foreign statutes provided. Now, however, under the Uni- 
form Judicial Notice of Foreign Law Act as recently en- 
acted in Ohio,’ a trial court is required to take judicial 
notice of the statutes of every state, territory, or other 


* This is modification of an address by Mr. Stichter before the Toledo 
Bar Association. One of a series of lectures on trial practice prepared under 
the auspices of that association, it is published along with the rest of the series 
in TrIAL Practice Lectures. This manual can be secured from the Toledo Bar 
Association. 


t Member of Toledo Bar. A.B., J.D. Ohio State University. 
* Ouro GEN. Cope 12102-31 to -37. 
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jurisdiction of the United States. The act, however, refers 
only to statutory law, excluding common law.’ 

With respect to the adjudicated cases that comprise 
the latter body of law, Sec. 11499 provides that the com- 
mon law of any other state or country may be shown by 
parol evidence, or by books of reported cases adjudicated 
by the courts of such other state or country. The custom- 
ary method of getting those reports in evidence has been 
through stipulations with opposing counsel. It has been 
the writer’s experience that nearly always counsel will 
stipulate that the decisions in the library sets of the Re- 
porter system, or the official state reports, may be used to 
show the common law-of the state in question. Usually 
a stipulation can be had to the effect that tender of the 
volume in evidence is unnecessary, a typed copy being 
sufficient. Frequently opposing counsel will stipulate that 
it will not even be necessary to type out the foreign de- 
cision and physically tender it in evidence, or attach it to 
the bill of exceptions; but that the trial court, or any re- 
viewing court, may refer to the reports which are in the 
law library for a study of the decision offered in evidence. 
In such event, all that is necessary is to say, “I offer in 
evidence the case of Waters v. Andrews, 117 Mich., 225,” 
leaving to the trial and reviewing courts appropriate refer- 
ence to the decision. If stipulations of this character can 
not be obtained, however, then it becomes necessary to 
secure someone to prove the decision. That may be done 
by calling a lawyer from the State of Michigan, for ex- 
ample, to prove that the particular reported decision is the 
official report of that particular state. 

Ohio General Code, Secs. 12102-17 to -21 make ad- 
missible in evidence a composite written report of a finding 





* See Hallen, Uniform Evidence Acts in Ohio, (1939) 6 Onto Sr. L. J. 25, 
note (1941) 7 Onto St. L. J. 451, 
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of facts prepared by an expert and containing conclusions 
resulting wholly or partly from written information fur- 
nished to such expert by the cooperation of several persons 
acting for a common purpose. These are important pro- 
visions, with respect to both exhibits and expert testimony, 
obviating as they do the calling as witnesses of the persons 
furnishing such information and the production of the 
books or other writings on which such report and finding 
is based. Because there are no reported cases dealing with 
these new sections, it is impossible to say what interpreting 
limitations, if any, will be imposed by the trial courts, but 
it is a matter worthy of the practitioner’s attention. 

In the past, lawyers have had a great deal of difficulty 
in getting business records in evidence, because of the 
failure to bear in mind the requirement of the best evi- 
dence rule that original entries, for instance, and not some 
summary or copy must be introduced. The problem has 
been simplified somewhat by Ohio General Code secs. 
12102-22 to -25, recently enacted. These sections make 
business records admissible to the extent that they reflect 
the usual course of doing business.* Clearly, of course, 
any record that is made for the purpose of a lawsuit, or 
any report of some special investigation that may be made 
because of some dispute or some litigation, would be ex- 
cluded, as not made in the ordinary course of business 
conduct. 

Other sections frequently overlooked include Ohio Gen- 
eral Code, Sec. 11550, which may be utilized for the pur- 
pose of proving the genuineness of a document. Under that 
section, there is created the right in advance of trial to 
exhibit a document to opposing counsel and to demand 
admission of its genuineness; if that admission is refused 





* But see note, Admissibility of Hospital Records, (1940) 7 Outo Sr. L. J. 
248. 
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the party so refusing is compelled to meet the expense to 
which the offering counsel is put in proving genuineness. 
Ohio General Code, Secs. 11551 et seg., provide for the 
production of certain books and writings and for the right 
of inspection and reproduction. 


Mechanics of Offering Exhibits 


Certain preliminary steps should be taken before offer- 
ing an exhibit in evidence, whether it be a photograph, 
letter, or X-ray plate. The proper thing for the lawyer to 
do, when he wants to offer it in evidence, is to hand it to 
opposing counsel, allow that counsel opportunity to inspect 
it, and then hand it to the court reporter and have him 
mark it as an exhibit. These preliminaries over, place the 
exhibit in the witness’s hand and proceed in this fashion: 
“Mr. Brown, I hand you a paper here purporting to be a 
letter (or photograph, etc.) marked exhibit 12, and I ask 
you to state what this is.” To which Mr. Brown will reply, 
“It is a letter from so-and-so.” Many times it is advisable, 
almost necessary, to substitute a copy for the original ex- 
hibit. Usually, consent of opposing counsel can be ob- 
tained for this. In that event it is advisable to have the 
court reporter make up a copy and have it compared by 
counsel on each side, and then have the copy marked as an 
exhibit, with the stipulation in the record that this copy 
is to be used and substituted for the original. Upon iden- 
tification by the witness the exhibit may then be offered; 
and if material, competent and properly identified, it will 
be received in evidence. 

The exhibit should not be shown to the jury until it has 
been thus received. Many times in the trial of cases coun- 
sel will proceed to exhibit to the jury a letter or other 
exhibit prior to this time. That is improper, for the jury 
has no right to see any exhibit until it has been received in 
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evidence. If the exhibits are photographs of a damaged 
car, or several photographs of the scene of a collision, time 
may well be taken to pass them along to the jurors for their 
inspection. After reception of an exhibit in evidence is 
also the correct time for objections by opposing counsel 
on the ground of insufficient identification or because of 
immateriality, or for any other reason. If the party offer- 
ing the exhibit asks of the witness a number of questions, 
the answers to which would require the exhibition of that 
exhibit to the jury, opposing counsel should insist upon a 
ruling on its admissibility before any such exhibition takes 
place. 


Should the court have some doubts as to its competency 
or identification, he may, before ruling on the offer, give 
permission for cross-examination of the witness as to the 
exhibit and particularly as to its identification. If, before 
the receipt of an X-ray exhibit in evidence, the court per- 
mitted the offering counsel to ask the witness to point out 
to the jury what the X-ray plate shows and to question him 
about it, objection later to its reception in evidence would 
not undo the damage already done. If the exhibit happens 
to be a letter or any other document, opposing counsel has 
the right, and it is entirely proper for him, after the ex- 
hibit is offered in evidence, to read it then and there. 


When dealing with an opponent’s exhibits, insist upon 
this right to see them before they are handed to the wit- 
ness. As there may be something in them that is helpful to 
your client and harmful to the opposing case, it is well to 
examine them very carefully. If questions suggest them- 
selves as to the qualifications of the witness who has made 
the exhibits, be he a photographer, a surveyor, or an X-ray 
man, or if there is some objection to their identification, 
objection should be made to the exhibits being received in 
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evidence until opportunity has been had for cross-examina- 
tion of the witness with respect to them. 

To challenge the admissibility of an exhibit offered in 
evidence, a general objection is sufficient to cover any 
question of identification, competency, or materiality. 
However, if the court requests the ground of objection, it 
is the duty of opposing counsel, of course, to state whether 
the objection goes to the method of proof, that is, to the 
manner in which it is identified, or whether it is made on 
the ground of materiality. If several objections are offered 
at one time, it is well to act separately as to each. The 
writer recalls one Court of Appeals case some time ago in 
which certain exhibits A to L had been offered in evidence 
at the trial in the Common Pleas Court. Objection had 
been made in this form: “I object to their being received 
in evidence”; the trial court had overruled the objection, 
and all had been admitted. The Court of Appeals found 
that among those exhibits two were not admissible, but 
held that the overruling of the general objection as to A to 
L was not sufficient to constitute error. 

On direct examination it is ordinarily best to offer an 
exhibit immediately upon its identification by the witness 
testifying. Especially is this true where the witness is to 
be asked a number of questions which will require him 
to use the exhibit and to display it to the jury. However, 
inasmuch as the offer of exhibits in evidence may be made 
at any time after proper identification, they may be saved 
until conclusion of the direct examination. But it must 
be remembered that a delay until the witness has been ex- 
cused may result in a court ruling that the exhibit has not 
been sufficiently identified, or that it has not been shown 
to be material. 

It may develop that an exhibit, although fully identi- 
fied, is not admissible in evidence because it has not been 
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sufficiently connected up with the issue. For instance, in 
the case of a photograph or a diagram of the scene of an 
accident, the photographer or the surveyor may identify 
it as a correct representation of the intersection at the time 
he made the photograph or made his measurements, but 
it may be inadmissible because it has not been shown that 
the intersection was in the same condition at the time of 
the accident. In such an event, the court will exclude it. 
Later, after adequate connecting up, the exhibit should 
then be re-offered in evidence. If material, the court will 
then probably admit it. 


In the handling of exhibits several practical problems 
arise. Thus a lawyer often has to face the question 
whether or not a number of exhibits. should be offered as 
a series or separately. Certain exhibits will be desired in 
evidence as a series or not at all, where harm can be done 
if only some are admitted although all together they would 
be helpful. Thus if they are offered separately, and sev- 
eral of them taken alone may be helpful to the opposing 
party, the court may on opposing counsel’s objections ex- 
clude a portion only, admitting those affording the oppos- 
ing party information and help; whereas if all had been 
admitted they would be helpful to the offering party. 
Again, when an exhibit, such as a letter or document or 
statement, consists of several pages or parts, it is well to 
have them numbered 1, l-a, 1-b, etc., so that the record 
will clearly show how many pages comprise the exhibit. 
And once an exhibit has been introduced and first refer- 
ence had to it, further questions or statements concerning 
it should always be in terms of the exhibit number or mark, 
rather than “this picture,” “this paper,” or “this letter.” 
Otherwise, in the event of a later appeal, the reviewing 
court may reject a contention that the trial court should 
have allowed certain questioning regarding the exhibit, 
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simply because, with the record speaking only of this or 
that letter or photograph, it cannot determine what ex- 
hibit is involved. 

When the exhibit speaks for itself, counsel is not per- 
mitted to ask the witness for explanation. For instance, 
where a witness has presented to him a self-explanatory 
letter, he cannot properly give his opinion or conclusion 
as to its contents. He may, however, state that it is a letter 
dated so-and-so and addressed to so-and-so. In order to 
get in evidence a photograph of a scene of an accident, 
it is necessary to show that the photograph is of the par- 
ticular intersection involved. Consequently, the photog- 
rapher may be asked about it; and he is permitted to say 
that it is a photograph of the intersection and to describe 
the position in which it was taken. But ordinarily he can- 
not be led into a description of what the picture discloses, 
when the picture speaks for itself. If it is a picture of a 
car, the photographer may properly say, “That is a picture 
of Mr. Jones’ car,” but he may not say, “That shows that 
the left front fender has been bent and the frame knocked 
out of line.” Yet where an attorney finds that certain 
changes or alterations have been made in the exhibits 
which he wishes to offer, it is well and competent to allow 
the witness to account for those interlineations and era- 
sures, rather than te open them up to an attack by the other 
side. 


Often an exhibit is admissible only for a very limited 
purpose. For instance, it may develop that a picture taken 
of an intersection is not admissible for all purposes because 
the condition at the time of the accident was different from 
what it was at the time the photograph was taken, yet the 
picture will accurately show an obstruction to the view, 
the very condition which existed at the time of the ac- 
cident; or perhaps the picture will show the location and 
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wording of a stop sign as the same existed at the time of 
the accident. In such event, the picture is admissible to 
present such limited features. If an exhibit is wanted in 
evidence for a very limited purpose and a general tender 
is refused, the court should be apprised of the limited pur- 
pose of the offer and the record made to show that fact. 
The court may then admit it for that limited purpose. 
Where, on the other hand, the opposing counsel offers in 
evidence an exhibit which is admissible only for a limited 
purpose, and the court admits it on that limitation, care 
should be taken that the court instructs the jury on this 
fact either at that time or in the general charge. 

If in the trial of a case counsel identifies a great many 
exhibits and at the close of his presentation of evidence 
he is not sure whether or not all that are wanted in have 
been offered, it is advisable to re-offer them. As a general 
rule, the court reporter will keep an accurate record of 
those which have been actually offered and those which 
have been received, but where there are many of them it is 
well to guard against any possible omission or error on 
his part. It also sometimes happens that some exhibits 
have been rejected because they have not at the time of 
their offer been properly connected up with the matter in 
issue. If later that connection has been made, it is then 
advisable to make another offer at the close of one’s case, 
of those which have been rejected. 


Identification of Specific Exhibits 


In identifying a letter from the opposing party to one’s 
own client, the fact that it is on his stationery is not suffi- 
cient. Proper identification may be had by calling the op- 
posing party to prove his signature, or by showing that the 
letter is in answer to one of your client’s. In the latter 
case it would be necessary to prove the correspondence 
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which prompted the answering letter. To do this the other 
party may be called upon, either before or at the trial, to 
produce that correspondence. If not produced, a copy of 
the letter, upon a showing by the stenographer that it was 
dictated to her and by her typed out and mailed addressed 
to the other party, is sufficient. In that way it is shown, 
prima facie at least, that the opposing party received it; 
the reply letter will then be established as having been 
written by the opposing party. Clearly, letters or exhibits 
sent by one’s own client are not admissible if self-serving; 
they can be used only where part of a series of correspond- 
ence between the parties. 


A diagram should be checked for accuracy inasmuch as 
admissibility of this type of exhibit may depend upon va- 
rious aspects of this factor. Pertinent, for instance, is the 
question whether it reveals all the objects which are within 
the area that is shown; whether it is drawn to scale; 
whether it constitutes a true representation; what the skid 
marks and lines indicate; and whether it shows the condi- 
tion as it existed at the time of the accident. To be admis- 
sible a diagram does not necessarily have to reveal every 
object within the area, but it should be a fair representa- 
tion of the situation. Considerable discretion is lodged 
with the trial court in the determination of whether it is 
fairly representative, only after which is it admissible. 

Recent years have seen considerable relaxation of the 
rules of evidence with respect to X-rays. Formerly the 
X-ray expert was required actually to have been present 
when the X-ray was taken, and either to have himself de- 
veloped it or to have had it developed or marked in his 
presence. But while the rule has been relaxed in many 
jurisdictions so as to permit it to be identified by one under 
whose supervision it was taken, identification should still 
be carefully made and opposing counsel required properly 
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to identify his X-rays. In general, the witness should 
state the manner in which the X-ray was taken, the posi- 
tion of the subject, the position of the X-ray machine, 
showing the angle of the view, the length of exposure, the 
type of machine, and the fact that it was in good working 
order. 


The matter of the angle of the view is very important. 
The writer tried a case recently in which certain X-rays 
of the skull were offered in evidence by the opposing coun- 
sel as proof of the existence of a fracture. In refutation 
it was contended that although certain lines appearing in 
those X-rays were identified as fracture lines, they were 
not fracture lines at all, but on the contrary were mere 
suture lines in the back part of the skull. The pictures had 
been taken through the mouth and in such position as to 
show those suture lines and make it appear as if there 
was a fracture of that part of the skull through which the 
spinal cord passes. The doctor who so testified on the 
basis of the plates also produced other X-rays of the same 
part, taken, however, through the top of the skull. From 
this angle no fracture lines appeared, thus confirming that 
the pictures taken through the mouth simply showed the 
suture lines as fracture lines. Regardless, then, of the ex- 
tent to which rules of evidence have been or will be relaxed, 
it is important in handling X-rays to know the position of 
the machine and the angle from which the picture was 
taken. 

Photographs, like X-rays, are apt to be deceiving. Thus 
photographs of an intersection may show an apparent ob- 
struction by a hedge, when in fact the hedge did not ob- 
scure the view at all. The writer recalls one situation in 
his practice where the claim that a hedge obscured the view 
constituted a rather important issue in the case. The hedge 
having been cut down shortly after the accident, the ques- 
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tion of obstruction consequently depended on oral testi- 
mony and on photographs of earlier date. One picture 
presented showed such an apparent obstruction as to have 
made it impossible for one to see an approaching automo- 
bile ; it appeared that the hedge ran out to the sidewalk, and 
that the hedge was high enough to obscure the view of any 
vehicle except a high truck. But it developed on cross- 
examination that the camera had been placed about one 
foot or eighteen inches above the ground. A photograph 
taken five or five and one-half feet off the ground, at the 
height of the eyes, showed no obstruction whatever. A 
lawyer should, therefore, carefully check the background 
of photographs offered by opposing counsel; at the same 
time he should take care that his own are fair pictures, for 
if not, discovery may harm his case. 


Also important in photographs are the focal length of 
the lens and the type of the film. People familiar with 
photography know that the shorter the distance between 
the lens and the plate, the greater is the view across later- 
ally and the shorter the view longitudinally. Thus with a 
picture of a street taken looking toward an intersection at, 
say, one hundred feet back from an intersection, a normal 
focal length lens w‘ll quite accurately reflect the distance 
from the camera to the intersection and the width of the 
street; whereas an abnormally short focal length lens will 
make the same distance appear to be about 15 feet while 
exaggerating the width of the road, thereby creating a 
false impression. Difference in film is important, for one 
film will show black and red to be exactly the same; while 
another will give a difference in shades of gray between 
the two colors. If there appears to be some trickery about 
a picture, it is well to ask for the production of the original 
film rather than accepting a print. It is not always neces- 
sary, in order to get a photograph in evidence, to call the 
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photographer or other person who took the snapshot. Con- 
siderable discretion is allowed the trial court in such mat- 
ters. The test is whether it is a fair, accurate representa- 
tion of the condition which it purports to show. 

Pleadings may be used as exhibits, and sometimes are 
important. The writer recalls one case he defended where 
there was involved an injury occurring to a doctor while 
he was crossing an intersection. He suffered some broken 
bones, but there was some question about the extent of his 
disability and the permanency of it. It was just by chance 
that I discovered that about six months before that same 
doctor had had another accident in an adjacent city. The 
plaintiff’s pleadings in that case carried allegations regard- 
ing trouble with the left leg, that he suffered constant head- 
aches, which continued up to the date of the filing of the 
petition, and that he had permanent scars on his face. In 
the later case the same things were alleged; yet the petition 
in the earlier action had been filed after the second ac- 
cident. 

The plaintiff did not know or even suspect that the de- 
fense had any knowledge of the other accident. I suc- 
ceeded on cross-examination in getting the doctor well 
committed to the proposition that all the complaints men- 
tioned at the time of trial for the second accident were 
traceable to it. Then he was confronted with the petition 
in the Fremont case, a certified copy of which was offered 
in evidence and received. On further cross-examination 
the plaintiff tried to lead the jury to believe that the in- 
juries received in the other accident were minor and of 
little consequence. But the other case having been already 
tried, he was then confronted with a transcript of the 
record therein which he had testified at great length about 
the suffering he had endured as a result of the accident in 
Fremont, not mentioning in that case the Toledo accident, 
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and blaming the Fremont accident for all his physical ills. 
Upon denial of this testimony, the Fremont Court Reporter 
was called to prove the correctness of the transcript 
and of the answers which the plaintiff had given in that 
case. The plaintiff was thereby so completely discredited 
that, while the case took eight days to try, the jury was 
out only eight minutes and returned a unanimous verdict 
for the defendant. 

In presenting a weather report in evidence, the proper 
procedure is to call the United States Weather man, and 
develop from him what records are kept in the ordinary 
course of business, and that the record that he has brought 
along with him is the true record that was kept. The re- 
port is then ready to be introduced in evidence. Whether 
it will be admitted will depend somewhat on the relative 
locations of the weather bureau and the place of the acci- 
dent. A weather report for Toledo would not be good for 
Fremont. 

Judicial notice of mortality tables is usually taken by 
courts. In those which do not, it is advisable to offer the 
tables in evidence. It may be advisable in any event in order 
that the jury will learn about them. Statistical books or 
almanacs giving the time of sunset, sunrise, logarithms, 
weights, measures, computations of interest, and so forth, 
are admissible in evidence. Texts, however, on medicine 
or surgery, or any of the inexact sciences, are generally 
held not admissible in evidence as proof of the facts which 
they contain. However, excerpts may be admissible to im- 
peach a doctor or expert who has testified as to what a 
particular text states. 


EXPERT TESTIMONY 


Expert testimony has taken an important place in evi- 
dence presentation. In its infancy the idea was a very 
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good one, growing out of the not infrequent necessity of 
admitting in evidence certain deductions from observed 
facts, to make which requires scientific or specialized 
knowledge or experience not possessed by the jury. For 
instance, jurors cannot from their general common sense 
and experience judge as to cause and effect in the medical 
field. With the triers of the facts thus unable to perform 
their peculiar function in such areas, provision is made 
for its performance by those capable of doing so. The 
general rule of evidence against opinion testimony is thus 
relaxed to admit the “expert,” who has been variously de- 
fined as a man of science, a person cognizant or possessed 
of science and skill respecting the special subject-matter 
at hand, or one who has made the particular subject a mat- 
ter for especial study, practice or observation. Abuses in 
the use of this type of testimony have, however, becoine so 
frequent and so great as to precipitate a very serious dis- 
cussion among lawyers and laymen regarding the desira- 
bility of imposing some limitation on the practice. The 
central evil, of course, is that an expert or so-called expert 
can be found to testify to any opinion which a client or his 
lawyer may wish. Of the four types of expert, the dan- 
gerous one, clearly, is the dishonest but well qualified wit- 
ness. Such a person knows his subject, he can handle him- 
self well on cross-examination, and he is unscrupulous in 
his resort to lies and trickery if seemingly required to get 
his ideas across to the jury. 


Selecting, Preparing and Qualifying the Expert 


Many times the expert will in effect have been selected 
before the attorney is retained. An illustration especially 
in point is the case of the client’s attending physician in in- 
stances of personal injury litigation. When such is the 
situation one must make the best of it. Where, however, 
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counsel has control of the choice of an expert desired for 
particular testimony, the matter of selection is of such im- 
portance as to merit his great care. A personal recollec- 
tion from the writer’s own practice will again serve to 
illustrate. Successful in securing a new trial in a case in- 
volving an alleged defect in the manufacture of a ladder, 
after experiencing an unfavorable verdict for $25,000, I 
went out in search of an expert. The search ended at the 
Forest Products Laboratory, in Wisconsin. The wood 
expert found there was so well informed that on the re- 
trial defendant received a unanimous verdict. This author- 
ity on woods was a real expert, the very one, it turned out, 
to testify later in the Lindbergh kidnapping case. 


In considering the educational background of a possi- 
ble expert, it is well to inquire into the extent of his prac- 
tical experience as well as the particulars of his formal 
training. Further, his reputation among other experts in 
the same field, and the repute which he enjoys among the 
laity, are important. Not only does a high standard of 
ethics impel the attorney to avoid the dishonest expert; 
it is the best policy, for such a person will eventually reveal 
himself for what he is. Of great importance also is the 
ability of the expert to make a good witness. Extensive 
practical experience and other seemingly favorable quali- 
fications will go for naught if he is unable effectively to 
impart his special knowledge in such a way as to convince 
the jury. 

The expert who is chosen by the above tests should be 
informed of all the facts concerning the matter in relation 
to which he is to testify. Moreover, he should be made 
acquainted with related matters as well; thus a medical 
expert who is retained to testify as to cause and effect in 
the case of an injury to the head should know the facts 
regarding other injuries suffered by the client. Let the 














312 LAW JOURNAL—JULY, 1942 


expert be the judge of what is material and what is not; 
he is in a much better position to judge than is the attor- 
ney. Review with the expert the questions it is proposed 
to ask him, and ascertain the answers he will give. Often 
it will be profitable to have him assist in the preparation 
of questions. Some lawyers used this latter technique with 
hypothetical questions, while others themselves prepare 
them for advance submission to the expert. In either 
event, where the expert is to be asked a hypothetical ques- 
tion counsel must know what the tenor of his answer will 
be if all chance of unfavorable response is to be eliminated. 
With question and answer worked out in advance of trial, 
it sometimes develops that the factual basis assumed in the 
question is not borne out by the evidence later presented. 
The expert should be informed of the rephrasing of hypo- 
theticals necessitated by this variance; otherwise he may 
think the refashioned question calls for an opinion differ- 
ent from the one actually wanted. 


Make sure in connection with question preparation that 
all interrogatories to be directed at the expert are couched 
in language which the jury can understand. Many doctors 
go on the stand and testify in very technical language. 
They talk about a comminuted or a compound fracture, a 
thrombosis, or an ecchymosis—terms wholly meaningless 
to the jury. It is for the attorney, if representing the 
party calling the expert, to make sure that the jury is en- 
lightened, through the use by the expert of ordinary Eng- 
lish, as to what the situation is, and to see that the questions 
and answers present to the jury a logical, forceful case. 
But important as is this factor, it is not the only one com- 
pelling the careful attorney to be thoroughly prepared in 
the area of expertise. For even though he does not expect 
to call an expert, the other party may. In any case, there- 
fore, where expert testimony is a possibility, counsel should 
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thoroughly familiarize himself on the subject in hand by 
a study of the literature available. In the preparation of 
the ladder case, previously mentioned, the equivalent of a 
week was spent reading literature on the subject. Not 
that the attorney can hope to know as much as an expert, 
but at least he can talk intelligently on the subject. He 
should also supplement his reading by discussions with ex- 
perts. There are times, of course, when from the financial 
aspect a case doesn’t warrant the expenditure of any large 
amount of time and effort; but if a case is to be won, study 
had better be spent whether remunerated or not. 


If the expert to be called hasn’t had much court ex- 
perience, he should be advised as to what should be his 
manner and bearing in court towards the judge and jury 
and toward opposing counsel. He should be advised how 
to state his various qualifications without appearing to be 
boasting or bragging. Some expert witnesses simply de- 
stroy themselves by telling about their experience and back- 
ground in such a way as to make it appear they believe 
they know more than anybody else in the world. Proper 
cautioning of the inexperienced expert should prevent this. 

To qualify the expert upon his taking the stand, he 
should first be asked to state his name, his present address 
and how long he has lived there, and his profession. This 
preliminary over, his background should then be brought 
out. Generally, this is best done on a chronological basis. 
Thus with a doctor the questioning would pass from his 
pre-medical education to where he had received his pro- 
fessional training, where he had interned and for what 
period of time, how long he had been engaged in the gen- 
eral practice, and whether he followed any specialty. If he 
is a specialist the nature of this special capacity should be 
explained to the jury. Description of post-graduate work, 
hospital connections and medical association membership 
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concludes the qualifying picture. It is then for the judge 
to determine whether the witness is an expert; clearly, he 
himself is not qualified to decide this question but only to 
state the facts upon which the court can reach a reasoned 
conclusion. With wide latitude accorded the trial judge on 
this matter of the qualification of experts, his ruling is gen- 
erally conclusive. However, he must act upon the basis of 
the evidence put in as to the witness’s educational back- 
ground and experience; he cannot rely upon his own ac- 
quaintanceship with the witness. The expert can be qual- 
ified only by sworn testimony. 

Sometimes opposing counsel will waive qualification. 
It is not always advisable to accept this proffer. For in- 
stance, if the opposing party has used a so-called expert 
who has not made the best impression, it is good tactics 
fully to qualify an expert of opposite view as an aid to con- 
vincing the jury of the soundness of the contrary opinion. 
There is a right to show, and the jury has a right to hear, 
what the opposing expert has to say regarding his au- 
thority to speak. In that way judge and jury are enabled 
to place reliance where it belongs. 


The Course of the Expert Testimony 


There are two methods by which the expert’s testimony 
is to be elicited. He may be one who, in the case from the 
start, has had something to do with the situation and is 
therefore in a position to review the facts as well as to 
offer his opinion. With an attending physician on the 
stand, for instance, there should first be introduced in evi- 
dence the facts to which he can personally testify. His 
opinion as to disability and permanency of injury may then 
be asked. Having treated the party involved, it is proper 
to request him directly, without the use of a hypothetical 
case, to give his opinion, if he has any, on those questions. 
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Use, however, of the expert witness who has never treated 
or examined the plaintiff, but who is called merely to give 
his opinion as to cause and effect, calls for employment of 
hypothetical questions. Basically, this technique involves a 
request of the expert that he give a judgment based upon 
certain facts which have been testified to by other wit- 
nesses and which are brought to his attention specifically 
by the hypothetical question. 


A wide range is ordinarily given to counsel in the put- 
ting of such questions. The questions may be short, or 
they may be long. In one case, within the writer’s knowl- 
edge, there were put to three experts two identical ques- 
tions comprising 36,000 words, and taking four hours to 
read. The trial court has considerable discretion with re- 
spect to a hypothetical question, as to whether or not it is 
confusing to the witness or the jury, is unnecessarily long, 
or a response to it is likely to be of any material help to 
the jury. The court may, if he wishes, direct that the hy- 
pothetical question be reduced to writing, so that he can 
properly pass upon it. Or a witness may ask to have it 
written out for careful study; and the court will ordinarily 
accede to such a request, because an expert witness should 
not be required to give an opinion until he knows the as- 
sumed facts. The witness may even ask for an hour or 
two, or a day for that matter, to study the question. 

In the framing of hypothetical questions, the question 
must fairly reflect the pertinent facts. It need not contain 
all the proven facts to the case. It may omit entirely cer- 
tain facts, or it may completely ignore, in whole or in part, 
the testimony of certain witnesses, but it may not omit a 
material fact which is essential to an intelligent opinion. 
Each fact which is incorporated in the hypothetical ques- 
tion must be supported by sufficient evidence to warrant 
the submission of such fact to the jury. If the evidence in 
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support of certain claimed facts is weak, inclusion of those 
facts in the question should be omitted, if this can be done 
and the question still elicit the answer wanted, because if 
such facts are assumed and the jury disbelieves them, then 
the answer falls. If any fact assumed is not proved, the 
jury is obligated to disregard the opinion answer. 


In stating the hypothetical question to the witness, it is 
not wise, and in fact it is generally held objectionable, to 
say to him, for example, “John Jones has testified so-and-so 
in this case,” or “William Brown has stated such-and-such 
in this case,” or “The evidence in this case discloses so- 
and-so.” The better form is this: “Doctor, assuming that 
on the 14th day of January, 1939, a collision occurred be- 
tween a truck and the person of John Jones, and that as a 
result of the collision John Jones received a fracture of the 
skull, and that subsequently thereto, on the blank day, and 
so on and so forth, his right arm became paralyzed and 
since then he has not been able to use it, and so on: Doctor, 
do you have an opinion as to whether such collision was a 
direct producing cause of the paralysis?” When he says 
he has an opinion, then he may be asked to state it. 

Do not ask an expert to give his opinion in this 
fashion: “Doctor, you have heard the testimony in this 
case; what is your opinion as to so-and-so?” The expert 
should not be asked to give an opinion in such manner, be- 
cause to do so not only burdens him with the necessity of 
recalling all the testimony in the case, both material and 
immaterial, but also requires him to determine the truth or 
falsity of the testimony of certain witnesses. In effect, he 
is asked to judge as between witnesses who have related 
conflicting testimony. However, if the testimony in the 
case is very brief and uncontradicted, it has been held that, 
upon making sure the expert has paid attention to the tes- 
timony which has been given, his opinion may be asked. 
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But the expert witness should never be expected to pass 
upon conflicting testimony. 


If the question is purely hypothetical, the answer must 
be based solely upon it and not upon the expert’s personal 
knowledge of the matters involved. But the expert may be 
asked a question based in part upon his knowledge of the 
facts and in part upon the hypothetical facts, provided, of 
course, that the matters which are within his personal 
knowledge have been brought to the attention of the court 
and jury. The expert may, if he wishes, use a text to sup- 
port his opinion, although, if he does, opposing counsel of 
course has the right to employ that text in an effort to 
impeach him. 

It is a general rule of evidence that the expert is not 
permitted to give an opinion as to the ultimate fact in issue. 
However, the rule is about as much honored in the breach 
as in its observance; certainly in some cases that type of 
opinion is permissible. In a malpractice case against a 
physician, if someone is called as an expert to show that 
the doctor was guilty of malpractice, the expert will not be 
permitted to testify that the treatment in question was 
negligent treatment. Nor, in an action for damages based 
upon defective construction of a building, could the expert 
ordinarily say that the framework was negligently con- 
structed. But the doctor, as an expert in a malpractice 
case, would be permitted to say whether or not the par- 
ticular treatment given by the defendant was in accord 
with the usual and customary method of treating that in- 
jury in that vicinity. And in the building case, the expert 
would be permitted to say that the method of construction 
was or was not a recognized, customary method of con- 
struction. On the other hand, in an action on an accident 
insurance policy where the issue is whether death was due 
to natural causes or to an injury, most courts would per- 
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mit an expert to give his opinion as to whether the death 
was or was not the result of the accident. Such cases are 
admittedly an exception to the general rule. 


Cross-Examination 


Even greater care is required on cross than on direct 
examination, for here there is lacking the cooperation ex- 
istent in the other situation. The first issue to be decided— 
and an important one—is this, Should the witness be cross- 
examined at all? The answer depends largely on the im- 
pression made by the expert in advance of trial or on his 
direct examination. Prior to the time for cross-examina- 
tion, therefore, opposing counsel should inquire into his 
general ability, his weaknesses, his foibles, his peculiarities, 
and whether he classifies as one honest and qualified, dis- 
honest and qualified, honest and unqualified, or dishonest 
and unqualified. Observe the impression that he is making 
on the jury during the direct examination—his apparent 
attempt to cover up something, or exaggerate something, 
or to avoid certain facts in the case. Observe his indul- 
gence in generalities, or his failure to be specific in any- 
thing. In other words, study him carefully just as one 
would any other witness. If these criteria raise a doubt 
whether to cross-examine, it is wise to refrain. 

Many times the situation is such that if the expert is 
not cross-examined, defeat appears inevitable. When that 
is the case, cross-examine, but proceed cautiously. As a 
general rule, avoid cross-examining as to matters with 
which the expert has dealt at length, and as to which he 
has come to court fully prepared; it is often preferable to 
confine the cross to details which may reveal a source of 
weakness in the expert’s verbal artillery. Thus if a physi- 
cian-expert seems weak on anatomy, questioning along this 
line may produce favorable results. The writer recalls in 
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this connection his defense of a malpractice suit in which 
several doctors testified for plaintiff in the capacity of 
experts. The defendant doctor remarked of one of these 
men, “This doctor is notoriously weak on anatomy.” Con- 
sequently, on cross-examination that witness was asked 
questions which to most physicians would be quite ele- 
mentary. He did become confused, unable to say, for in- 
stance, whether it is the tibia or the fibula that contacts 
and makes the joint with the femur, or whether the can- 
dyles are to be found on the femur rather than the tibia. 
The result was that this supposed expert became so com- 
pletely at sea that the jury evidently did not pay a bit of 
attention to his testimony. Where the client is not, as he 
was here, himself a doctor, it is at times an effective step 
to call in a doctor to sit at the trial table and assist on the 
cross-examination of an opposing doctor. It should be 
cautioned, however, that in resorting to the kind of ques- 
tioning just suggested, a lawyer should avoid giving the 
jury the impression that he is showing off his own knowl- 
edge. 


If bored with one of those doctors who think it their 
duty to fight their patients’ legal battles, it will often be 
wise to interrogate him regarding matters having nothing 
to do with his patient’s immediate treatment. The writer, 
as defense counsel in a case involving injury to a boy on a 
bicycle, once found this procedure successful in such a sit- 
uation. It was admitted that there was no tail light on the 
bicycle at the time of the collision; and the question was 
whether or not the accident happened in the night season. 
On this issue the testimony was very much in conflict. 
Counsel for plaintiff elicited from this doctor testimony 
not only on the medical phase of the case but also on the 
issue of whether the accident occurred during daylight. 
As to that he had said that someone telephoned him to 
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come to the hospital to treat this boy and that he had ar- 
rived at the hospital before dark. Since all the rest of 
plaintiff’s witnesses had testified that it was daylight when 
the accident occurred, presumably the doctor thought it 
was safe for him to follow suit. But in doing so, he com- 
mitted a grave error. For it so happened that the defense 
had both a record of the exact time at which the boy was 
admitted to the hospital, and the testimony of police, who 
were at the hospital before the doctor arrived, that it was 
quite dark when he did come. While that testimony did 
not determine necessarily that it was dark at the time of 
the accident, it so completely destroyed the doctor that the 
jurors refused to believe his testimony. Nor would they 
believe the similar testimony of plaintiff’s other witnesses. 
The trial resulted in a verdict for the defendant. 


Sometimes information valuable for cross-examination 
of a doctor, especially where he is not altogether honest, 
frank or fair, can be had by looking at his records. Often 
his own records will not bear out the diagnosis, the extent 
of treatment, or the disability to which he has testified. II- . 
lustrative is one case in which plaintiff's doctor came in 
with about 16 X-rays and testified at great length without 
any interruption by counsel. To each X-ray he had at- 
tached a slip of paper containing his reading of it. It so 
happened that on direct examination he had testified, by 
way of introduction, that he didn’t know until the previous 
day this case was coming up in court, and therefore had 
not had much opportunity to familiarize himself with it. 
On cross-examination, instead of going into a lot of mat- 
ters dealing with his opinion, he was asked the purpose of 
the papers attached to the X-rays. “Well,” he said, “that’s 
to help the jury; it’s much better if the jury can have be- 
fore them the X-ray and the reading.” On being queried 
whether this was customary, his reply was, “Only when I 
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know I shall have to testify. I always do it when I know 
the case is coming up in court. I learned of the case yes- 
terday, so 1 told my secretary to make those up.” After 
being questioned as to how many times he had previously 
testified in court, he was dismissed. Offered in evidence, 
the slips were shown to carry the date when typewritten, 
in each case a date six months prior to the trial. The effect 
on the jury was quite apparently to make it feel that this 
doctor was trying to “pull a fast one.” 


CONCLUSION 


These suggestions are offered, not as absolute guides, 
but as practical matters for consideration in trial prepara- 
tion and practice. Arising out of actual experience, they 
are passed along to other lawyers, young and old, in the 
hope that they will be found valuable to them in their 
practice. 
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The Status of Civil Service in Ohio 


Public office as a public trust, though a concept seemingly 
minimal to acceptable representative government, is not one of long 
acceptance. The history of English governmental administration re- 
veals in the not too distant past a view of public office as essentially 
the property of the officeholder, a view so entrenched as to leave its 
traces in the American law of public officers.’ If this low estimate of 
governmental service did not gain an equally strong hold in this coun- 
try, the Jacksonian spirit spawned a more subtle, but no less vicious, 
attitude. No longer was the office the property of its incumbent ; now 
it became the major spoils which of right belonged to the collective 
victor at the polls. Against this good old American tradition, decade 
after decade saw a losing battle waged by intelligent statecraft’s plea 
for a governmental service based solely upon merit. That reckless age 
when America literally threw away its providence was not concerned 
alone with natural resources; it played fast and loose with manpower 
as well. With the coming of a measure of community sanity, how- 
ever, the merit system in civil service administration took its place 
among the great reforms. If for no more lofty reason, a nation of 
taxpayers could no longer afford to entrust billion-dollar government 
to the sinecurists and party faithful. Paced by the Federal Civil 
Service Act of 1883,” the administration of the expanding American 
governments has largely risen in the dignity of career staffing. It has 
been recently observed that in New York less than one percent of 
public servants do not enjoy civil service merit rating ;* while exten- 
sion of the principle in the Federal Government continues with gov- 
ernment attorney positions now “covered in” by Executive order.* 


1 Compare State ex rel. v. Hawkins, 44 Ohio St. 98, 5 N. E. 228 (1886), with Dullam 
v. Willson, 53 Mich. 322, 19 N. W. 17 (1884), as to power of removal over government 
workers. The difference in judicial attitude lies, significantly, in one’s acceptance and the 
other’s rejection of the idea of a property interest in a public office. 

222 Stat. 403 (1883). 

% Kaplan, The Merit System and the Constitution (1940) 27 Nat. Mun. Rev. 83. 

*H. Doc. No. 118, Report of President's Committee on Civil Service Improvement, / 
77th Cong., 1st Sess. (1941) 22. 
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The first wave of civil service reform reached Ohio in 1910, with 
the enactment of legislation requiring installation of the merit system 
in municipal administration.’ But-although large discretionary power 
with respect to the practicability of manning specific-type positions on 
the competitive basis was lodged in local civil service commissions, 
large areas were exempted from commission control to remain the 
spoils of party plunder. Two years later the subject was one of those 
caught up in the great constitutional reform movement that so sig- 
nificantly altered Ohio’s constitutional framework. After little dis- 
cussion and minor rephrasing, Art. XV, §10 went to the sovereign 
people for their solemn judgment. As adopted, the provision reads: 

“Appointments and promotions in the civil service of the state, 
the several counties, and cities, shall be made according to merit and 
fitness, to be ascertained, as far as practicable, by competitive exami- 
nations. Laws shall be passed providing for the enforcement of this 
provision. 

Taking prompt action, the 1913 legislature enacted the first state- 
wide civil service law.®° Appearances, however, belied the true situa- 
tion. Although superior to the preconstitutional version in applying 
to all governmental units in Ohio, the new law continued the serious 
loophole exemptions. Amendments to the act in 1915,’ while improv- 
ing some of the administrative sections, served to make matters worse 
as to the coverage of the competitive examinations. Indeed, the 1915 
changes produced a statute less effective than that of 1910 in terms 
of the types of positions included in the classified service, a retrogres- 
sion strikingly paralleled by the Illinois experience during the same 
general period.* Since 1915 the Ohio law has remained substantially 
the same in the vital respect of its coverage. 


Such a lapse of twenty-five years without effective improvement 
in state and local personnel provisions—years of such dynamic change 
in accepted conceptions of the role of Government—makes all the 
more grotesque the law that masquerades as Ohio’s acceptance of an 


5 Onro Gen. Cope (1910) §§$4477-4505. 

103 Ohio Laws 698 (1913). 

7106 Ohio Laws 400 (1915). 

$I). Legis. Reference Bur., Const. Convention Bull. No. 9 (1919) 626-628. Ohio’s 
constitutional provision of 1912 was in a sense matched by People ex rel. v. McCullough, 
254 Ill. 9, 98 N. E. 156 (1912), holding an extended civil service system of 1911 valid 
even as to constitutional officers. The backsliding movement began in 1913. The period 
just before 1912 seems to have been one of considerable advance in civil service develop- 
ment. See Kettleborough, Civil Service (1912) 6 Am. Pot. Scr. Rev. 235. For an inter- 
esting thesis as to why such periods have occurred in the history of American civil service 
see Ford, Political Evolution and Civil Service Reform (1900) 15 Annats 145. 
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intelligent approach to the practical matter of adequately staffing some 
of the biggest socio-economic enterprises of our time. Nothing in the 
constitutional declaration suggests that the forces of evil intent should 
carry the day with disemboweling exemptions ; the language that car- 
ries the stamp of final sovereignty expressly declares that the sole 
basis for placing a position in the unclassified service shall be the 
impracticability in the circumstances of a competitive examination. 
The legislative wording echoes back the expressed intent that the 
classified service shall be the rule, the unclassified the exception. 

Yet the statute sets out twelve groups in the unclassified service.° 
An elected state officer may appoint three secretaries and one personal 
stenographer without regard to merit. No officer or employee of the 
general assembly need take an examination to determine his fitness 
for the position. Likewise no teacher, instructor, or professor in the 
public school system or in any public institution, or any member of 
the staff of any library supported wholly or in part by public funds, 
or most any employee of a court of record, need take any examination 
as a condition to appointment. One cannot but ask what is imprac- 
ticable about holding competitive examinations for employees of the 
general assembly other than the fact of political inadvisability. Wis- 
consin has required such persons to prove their ability before they 
can be appointed.’® If library management is the science and art it is 
now taken to be, it is not easy to understand why applicants for 
library positions are not compelled to submit to an examination to 
determine their fitness. The same question arises regarding many 
other groups placed in the unclassified category. 

Responsibility for the continuation of this regrettable situation 
lies with Ohio’s courts as well as with its legislature. True, the early 
decision of the Supreme Court in State, ex rel. Bryson, v. Smith," 
carried dicta to the effect that the general assembly and the state 
judiciary faced no more imperative a duty than that of providing for 
compliance with the letter and spirit of Art. XV, §10. But as the 


® The groups include elected officers, election officials and clerks, members of boards 
and commissions, all members and employees of the general assembly, all men in the 
military service of the state, all employees in public educational institutions employed in 
educational work, the staff of any library supported in whole or in part by public funds, 
several assistants or clerks for each elected official, the deputies of the elected officials 
authorized to act for their principals, certain employees in courts of record and assistants 
to the Attorney General, law directors, prosecutors, etc. 

Wis. Stats. (1937) $16.09; Report On the Joint Legislative Committee on Adminis- 
trative Reorganization of the Ohio General Assembly (1921) 64. 
™ 101 Ohio St. 203, 128 N. E. 261 (1920). 
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course of litigation pricked out meaning for that supposed mandate, 
it became increasingly clear that judicial laxity would be the hallmark 
of its interpretation. The cornerstone of Ohio Court attitude was laid 
in Ellis v. Urner, decided in 1932.'* There the court in holding that 
the legislature was justified in placing deputy clerks and deputy 
bailiffs in the unclassified service gave the civil service movement in 
Ohio a double setback. Mincing no words, the court declared Article 
XV, §10 not to be self-executing ; this consequence was drawn from 
the declaration of the last line in the provision that “Laws shall be 
passed for the enforcement of this section.” Moreover, not content to 
stop there, the court went on to deal a second blow in these words: 


“The legislature having seen fit to provide . . . that these of- 
ficials shall be in the unclassified service, such action on the part of 
the legislature is within its constitutional power and is a valid enact- 
ment... If the legislature has passed an unwise provision . . . the re- 
sponsibility rests on the legislature and not upon the courts.””* 

At the very least such language ominously indicated judicial in- 
tent to accord every latitude to the legislative judgment on the prac- 
ticability of ascertaining “merit and fitness . . . by competitive ex- 
amination.” This.attitude, foreshadowed by the Bryson case, appears 
again, shortly after the Ellis decision, in State ex rel. Day v. Em- 
mons.* There the positions of assistant cashier and supervisor of 
cigarette tax stamps, both in the office of treasurer of state, just as 
the position of cashier in the Secretary of State’s office, litigated by 
Bryson and Smith, were deemed to require “strict integrity and high 
moral character.” This made it ‘‘not easy” for the court “to under- 
stand how merit and fitness of the occupant of this position can be 
determined by competitive examination [but] by close and intimate 
knowledge of the applicant and opportunity for observation of him.’”® 
In both cases the positions involved required the handling of large 
sums of state monies. But although there stressed by Ohio’s high 
court, the teaching of Ellis v. Urner itself is seemingly that any close 
association between deputy and principle creates a confidential if not 
a fiduciary relationship which is incapable of ascertainment by com- 
petitive examination. The Supreme Court held, very soon there- 
after, that “The position of assistant director of law is necessarily a 


12125 Ohio St. 246, 181 N. E. 22 (1932). 

13 Jd. at 250, 181 N. E. at 23. 

14126 Ohio St. 19, 183 N. E. 784 (1932). 

15 State ex rel. Bryson v. Smith, supra note 11, at 208, 183 N. E. at 785. 

















NOTES AND COMMENTS 327 


position of trust and confidence.”** If to measure qualifications for 
such an office by examination would be “approaching assininity.”’ 
as the court asserted, where lies the assininity when a common pleas 
court accepts a legislative exemption from the classified service of the 
personal stenographer and the private secretary of the Cleveland 
municipal court ??* 


The attitude revealed in this recent lower court judgment hints 
at judicial acceptance of an interpretation of the Ellis v. Urner 
language even more emasculative of the apparent intent of the Ohio 
constitution makers of 1912. An impression, though not an affirma- 
tion, is left that the legislative judgment on the issue of practicability 
is final, that, in other words, Art. XV, §10 is not judicially enforce- 
able but directory only. It is clear that the Supreme Court did not 
start out with any such conception ; State ex rel. v. Smith ** asserted 
that the question of impracticability was “necessarily a judicial one.” 
Yet the language of the influential Urner case is capable of the con- 
trary import, and recent Supreme Court utterances continue the 
equivocation. Thus May of 1940 found the court twice affirming the 
authority of the General Assembly to relieve offices from civil service 
conditions, once in the case of health district employees *° and again as 
to a county visitor attached to a juvenile court.” In neither instance 
was there independent consideration of the issue of practicability ; on 
the contrary, finality of the legislative action appears to be accepted, 
although in the former opinion the court did find “no abuse of legis- 
lative authority.” Ironically enough, the only instance of a Supreme 
Court declaration of legislative action beyond constitutional bounds 
is the recent De Woody * decision wherein the Akron City Charter 
had sought to place in the classified service the type of office which 
the court had, in the “Kerr case,”* held to be incapable of practicable 
staffing by competitive examination. After thirty years of constitu- 
tional provision, then, Ohio’s civil service program can reap only the 
opposite of what was sowed! 

Clearly, those seeds of promised reform fell on the rocky soil 


% State ex rel Ryan v. Kerr, 126 Ohio St. 26, 183 N. E. 535 (1932). 

State ex rel. Henry v. Civil Service Comm., 19 Ohio Ops. 545 (Cuyahoga County 
Com, Pleas 1941). 

18 Supra, note 11. 

%® Mawrer v. Underwood, 137 Ohio St. 1, 27 N. E. (2d) 773 (1940). 

» Haskins v. Tyroler, 137 Ohio St. 24, 27 N. E. (2d) 931 (1940). 
1 DeWoody v. Underwood, 136 Ohio St. 575, 27 N. E. (2d) 240 (1940). 
2 State ex rel. Ryan v. Kerr, supra note 16. 
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of both legislative hostility and judicial unfriendliness. It is true 
that courts have neither the power nor the machinery to compel af- 
firmative acts on the part of the legislative branch of government ;?* 
in this sense such a constitutional provision as Art. XV, §10 must 
necessarily be not self-executing. But the arsenal of actions by 
which judicial power is brought into play contains a device fitted to 
the occasion. The taxpayer’s action is, indeed, an Ohio favorite; 
entertainment of such suits here could cut off the payment of salaries 
of persons not covered in by civil service in the manner and to the 
extent called for by the constitution’s phrasing. The Ohio legisla- 
ture has acted, however, and presumably will continue to carry civil 
service legislation on the statute books. More serious, therefore, is 
the Ohio Supreme Court’s apparent position that in the presence of 
legislative action the constitutional provision is judicially enforce- 
able only to retard civil service extension. This inversion of what 
one would normally expect is doubly tenuous. Interpretation of Art. 
XV, §10, as setting an upper limit to “covering in” for civil service 
is strikingly similar to the court’s earlier fallacy in construing Ohio’s 
Art. XV, §14, as a people’s mandate that incumbent judges other 
than of the supreme and common pleas benches should be free to run 
for non-judicial office, legislative wishes to the contrary notwith- 
standing.** John Marshall’s Marbury v. Madison*® may be dis- 
tinguished precedent for such interpretations, but it is admittedly bad 
law.*® As questionable as the holding that Art. XV, §10 does set a 
constitutional ceiling on legislation favorable to civil service cover- 
age, is any inference or assumption that the provision does not fix a 
minimum against unfavorable legislative action. The Chairman of 
the committee which unanimously proposed the civil service amend- 
ment to the Convention declared the purpose of placing such a matter 
in the constitution arose from the fact that “At present the merit 
system * * * depends upon mere legislative enactment which can be 
repealed at any time.’’** Contemporary comment, though apparently 
slight, assumed that ratification had resulted in a mandatory pro- 

33 See generally RATTSCHAEFER, CONSTITUTIONAL Law (1939) 68-70. 

* Fulton v. Smith, 99 Ohio St. 230, 124 N. E. 188 (1919). 

1 Cr. 137 (U. S. 1803). 

Of Marshall’s declaration that the words of U. S. Const. Art. III, §2(2) must be 
given a negative or exclusive sense . . . or they have no operation at all, Corwin, THE 
Doctrine oF JupicraL Review (1914) 5-10 says: “But this is simply not so. For though 
given only . . . affirmative value, those words still place the cases enumerated by them 


beyond the reach of Congress, surely no negligible matter.” 
272 On10 Const. Conv., Proceepincs anp Depates (1912) 1378. 
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vision,”* and such clearly was the Supreme Court’s first reaction.” 


If the quoted language from Ellis v. Urner *° be taken to intend 
judicial liberality in enforcing a constitutional mandate and not as an 
embracing of the view of the provision as directory only, the court’s 
record is little better. For what little debate occurred in the con- 
stitutional convention indicates that the exemption for impracticability 
was incorporated in recognition of the fact that selection on a merit 
and fitness basis would not be satisfactory for “all the heads of 
state ;”*' such background does not justify the Supreme Court’s 
repeated assertions or assumptions that the legislative judgment is to 
all intents final. This attitude appears to be traceabie in large part 
to the court’s confusion as to the meaning of “competitive examina- 
tions” ; taking this phase in its narrow unaccepted meaning of wholly 
formal examinations on “‘book learning” has led the court to accord 
legislative backsliding every aid and abetment.** 


By the time Ohio’s courts were called upon to give life to the con- 
stitutional addition of 1912, New York had already experienced con- 
siderable judicial interpretation of similarly worded, though not iden- 
tical, provision.** An early holding that the New York provision 
was self-executing ** had been later qualified in Chittenden v. 
Wurster.*> But the judgment in the Chittenden case left solidly en- 
trenched the view of a mandatory constitutional safeguard, while 


% See Martzloff, Notes on Current Legislation (1912) 6 Am. Por. Scr. Rev. 573, 576. 
Cf. (1913) 7 Id. 639, 646. 

» State ex rel. Bryson v. Smith, supra note 11. 

Td. at p. 250. 

1 Supra note 27. 

33 That at the time the court acted civil service examinations were of much broader 
nature, see Coker, Progress in Municipal Civil Service: A Review of Recent Reports 
(1916) 5 Nat. Mun. Rev. 574, at 575-579. Note especially this passage, at 575: “The 
examination is no longer necessarily and primarily a written test of memory and accumu- 
lated knowledge . . . its object is not solely, in many cases not mainly, to discover 
whether the applicants possess designated points of information and training; it may 
rather be to find out, on the one hand, their actual practical skill, and, on the other, 
their basic personal, mental or moral dispositions.” See also Koran, Machines in Civil 
Service Testing (1942) 2 Ep. anp Psyc. MEASUREMENT 167. 

3 Art. V sec. 6 of the Const. of New York reads as follows: “Appointments and 
promotions in the civil service of the state, and of all the civic subdivisions thereof, 
including cities and villages, shall ba made according to merit and fitness, to be ascer- 
tained, so far as practicable, by examinations, which, so far as practicable, shall be 
competitive . . . Laws shall be made for the enforcement of this section.” 


* People v. Roberts, 148 N. Y. 360, 42 N. E. 1082 (1896). In broad lan the 
court said: “If the legislature should repeal all the statutes and regulations on the subject 


of-appointments in civil service, the mandate would remain, and would so far execute 
itself as to require the courts, in a proper case to pronounce appointments made without 
compliance with its requirements illegal.” 

3152 N. Y. 345, 46 N. E. 857 (1897). 
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other New York decisions have insisted upon a strict interpretation 
of the controlling phase “‘so far as practicable.’’** Friedman v. Fine- 
gan may be taken as typical :*” 


“The will of the people as expressed by section 6 of Art. V of 
the state constitution is that there shall be competitive examinations 
for all civil service appointments where practicable. Exemption is the 
exception, not the rule. The legislature cannot act arbitrarily and 
exempt places from competitive examinations at will * * * some good 
reason to justify the exemption must appear.” 


Neither the proceedings of Ohio’s 1912 Constitutional Conven- 
tion nor other sources make clear what was the origin of Art. XV, 
§10. But its great similarity to New York’s Art. V, §6, together 
with some extraneous opinion evidence gives basis for the belief 
it was taken from the New York constitution.** It is well established 
rule of law that where a state adopts from another state a statute, 
which previous to such adoption, has been construed by the courts of 
that state, it is presumed to have been adopted with the construction 
so given it by that other state.*® Such a presumption is of course 
rebuttable ; yet the burden of proving a contrary intent is shifted onto 
the person claiming the absence of similarity. This rule has been ex- 
tended to the analagous situation where one state adopts the constitu- 
tional provision of another state.*° The Indiana Supreme Court ex- 
pressed the rule very well in City of Laporte v. Gamewell, etc. Co.:" 


“The clause in our constitution is in legal effect the same as 
that of Iowa and was no doubt taken from the constitution of that 
state. It is a familiar rule that where a clause is taken from the con- 
stitution or statutes of another state it will be deemed to have the 
meaning given it by the courts of that state.” 


Even though Ohio has elsewhere recognized this rule *? it did 


% People v. Lyman, 157 N. Y. 368, 52 N. E. 132 (1898); Palmer v. Board of Educa- 
tion, 276 N. Y. 222, 11 N. E. (2d) 887 (1937); Anchesen v. Rice, 277 N. Y. 271, 14 N. E. 
(2d) 65 (1938); Matter of Wippler v. Klebes, 284 N. Y. 248, 30 N. E. (2d) 581 (1940). 

37 268 N. Y. 93, 197 N. E. 755 (1935). 

% The Merit System and the Higher Courts (1940) 16 Greater CLeveLtanp 45, Cf. 
Ordway, The Civil Service Clause in the [New York] Constitution (1914) 5 Proc. Acap. 
Por. Scr. 251, at 253, who, though not so stating, emphasizes the fact that Ohio was the 
first state to “‘follow New York’s example by putting a similar civil service clause . . . 
into its constitution.” 

* Brown v. State, 17 Ariz. 314, 152 Pac. 578 (1915); Hoffer Bros. v. Smith, 148 Va. 
220, 138 S. E. 474 (1927); Denham v. Madale, 194 Wis. 583, 217 N. W. 423 (1938). 

“ City of Laporte v. Gamewell, etc. Co., 146 Ind. 466, 45 N. E. 588 (1896); Canfield 
v. Bank, 8 Cal. App. (2d) 277, 48 P. (2d) 133 (1935). 

“1 Supra note 39. 

42New Amsterdam Casualty Co. v. Nadler, 115 Ohio St. 472, 154 N. E. 736 (1926). 








NOTES AND COMMENTS 331 


not choose to apply it in this instance, and the decisions of the New 
York courts have been given no weight or effect. 


Since, then, the legalisms of the situation tip justice’s scales in 
favor of the case for effective civil service, and since, certainly, the 
equities are all on this side of the issue, it is to be regretted that the 
Supreme Court of Ohio has failed to play an effective role as “watch- 
dog” over Art. XV, §10 of the Ohio Constitution. 


GERALD O. ALLEN 
FRANK R. STRONG. 


CONSTITUTIONAL LAW 


GOVERNMENTAL POWER TO REGULATE DISTRIBUTION OF 
COMMERCIAL HANDBILLS 


Plaintiff, refused permission by New York City officials to dock 
his submarine for exhibition off Battery Park, obtained a permit to 
dock at a state-owned pier. A handbill was prepared containing a 
cut of the submarine, a directional map, directions to see featured 
points of the sub under competent guide service, and a schedule of 
“popular prices.” Informed by police that distribution of the hand- 
bill would be illegal under Sec. 318 U. Y. C. Sanitary Code, plaintiff 
then printed a second handbill, substantially the same on one side, 
except that for the admission price schedule and guide-service refer- 
ences there was substituted a statement of the exhibit’s uniqueness 
and a general description of what the submarine contained. On the 
other side, however, it carried a protest again$t city’s refusal to grant 
a dock permit, mentioning that the sub could be seen by following 
the map on the reverse side. On being notified that street distribu- 
tion of this handbill also was prohibited, but that the protest could 
be distributed if the “commercial advertising matter on its face were 


2N. Y. C. Sanitary Code sec. 318: “No person shall throw, cast or distribute or 
cause or permit to be thrown, cast or distributed, any handbill, circular, card, booklet, 
placard or other advertising matter whatsoever, in or upon any street or public place, or 
in a front yard or court yard, or on any stoop, or in the vestibule or any hall of any 
building or in a letter box therein; provided that nothing herein contained shall be deemed 
to prohibit or otherwise regulate the delivery of any such matter by the United States 
Postal Service, or prohibit the distribution of sample copies of newspapers regularly 
sold by the copy or annual subscription. This section is not intended to prevent the 
lawful distribution of anything other than commercial and business advertising matter.” 
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removed,” plaintiff petitioned the United States District Court to 
enjoin the enforcement of the ordinance. On appeal from the grant- 
ing of the injunction,’ the Circuit Court of Appeals® affirmed, hold- 
ing that distribution of a combined protest and advertisement, not 
shown to be a mere subterfuge, cannot be prohibited. On certiorari 
to the Supreme Court, held, reversed. Control of commercial ad- 
vertising on the streets is a matter for legislative judgment, and 


where the affixing of a protest to an advertising circular was with 
the intent and purpose of evading the prohibition of the ordinance, 
distribution of the handbill may be prohibited. Valentine v. Chresten- 
sen, 315 U. S. 604 (1942). 

Violative of the free-speech protection now found in the due 
process clause of the Fourteenth Amendment, anti-littering ordi- 
nances prohibiting the distribution of handbills upon the streets were 
held invalid, in Schneider vy. State,* when applied to the distribution 
of informative material on political, economic, or religious issues. A 
distinction between commercial advertising and informative matter 
of general public concern had previously been made,® permitting re- 
straints on commercial advertising and reasonable regulation thereof 
as not violative of the equal protection of the laws. Discrimination 
within the field of commercial advertising, such as anti-price adver- 
tising legislation,® however, had been held to violate the equal protec- 
tion clause’ or the due process clause of the Fourteenth Amendment. 


234 Fed. Supp. 596 (1940). 

*Chrestensen v. Valentine, 122 F, (2d) 511 (C. C. A. 2d 1941). 

*308 U. S. 147 (1939). See Hague v. C. I. O., 307 U. S. 498 (1939). For a dis- 
cussion of the field of handbill ordinances, see Lindsay, Council and Court: The Handbill 
Ordinances, (1941) 39 Micu. L. Rev. 561. 

5 Compare Schneider v. State, 308 U. S. 147 (1939), with San Francisco Shopping 
News v. San Francisco, 69 F. (2d) 879 (C. C. A. 9th, 1934), cert. denied, 298 U. S. 606 
(1934); Sieroty v. Huntington Park, 111 Cal. App. 377, 295 Pac. 564 (1931); Goldblatt 
Bros. Corp. v. East Chicago, 211 Ind 621, 6 N. E. (2d) 311 (1987); (1941) 39 Mic. 
L. Rev. 570. 

® Jones v. Bontempo, 137 Ohio St. 634, 32 N. E. (2d) 17 (1941); Regal Oil Co. v. 
State, 123 N. J. L. 456, 10 A. (2d) 495 (1939); Needham et al. v. Proffitt — Ind. —, 41 
N. E. (2d) 606 (1942); State ex rel. Booth et al. v. Beck Jewelry Enterprises, Inc., — 
Ind. —, 41 N. E. (2d) 623 (1942). Note that these cases are subsequent to Schneider v. 
State, yet are based on discrimination between media of advertising or deprivation of 
property rights either under Fed. or State due process clauses. Cf. Slome v. Godley, 304 
Mass. 187, 23 N. E. (2d) 133 (1939) where anti-price advertising was upheld as reason- 
able policy regulation, based also on Mass. constitutional authority to regulate adver- 
tising. See note, (1940) 20 Boston U. L. Rev. 345. 

7Ex parte Johns, 129 Tex. Crim. Rep. 487, 85 S. W. (2d) 709 (1935), and cases 
supra note 6. 

8 Cleveland Shopping News Co. v. Lorain, 37 Ohio L. R. 527 (1922); In re. Thomburg, 
55 Ohio App. 229, 9 N. E. (2d) 516 (1936). 
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Generally, in these cases, no mention of free speech was made.® This 
distinction between commercial and non-commercial, generated from 
equal protection litigation, is now taken by the Supreme Court to 
place commercial advertising, in toto, without the protective cloak 
of free speech. 


Commercial advertising’® has been defined as matter exclusively 
or primarily calculated to attract the attention and patronage of the 
public to a commercial enterprise, i.e., one entered into primarily for 
pecuniary gain."* The application of this test to a given fact situa- 
tion may be approached in two different ways. Determination of the 
commercial or non-commercial character of a publication may be 
attempted by objective or quantitative methods.’* The presence or 
absence of price mention,’* the relative weight given informative 
matters as against the purely commercial aspects’* would, under such 
a test, be determinative of the character. But such methods do not 
meet the hybrid cases where the informative matter cannot easily be 
separated from the commercial aspects or background.’® Suggested 
for these instances is the character-contents test, used in the principal 
case, of the motive of the distributor. Whether the handbill is prima- 
rily commercial depends, by this measure, on whether the profit mo- 
tive’® is the principal purpose’’ in the distribution. 


These tests and the decision in the principal case, however, are 
based on the assumption that there is a valid distinction between 
commercial and non-commercial literature. It is questionable whether 


* See, however, Jones v. Bontempo, 137 Ohio St. 634, 32 N. E. (2d) 17 (1941); 
Needham et al. v. Proffitt, — Ind. —, 41 N, E. (2d) 606 Syllabus 3 (1942), where in- 
validity was rested in part on violation of free speech. 

® See discussion and criticism thereof, of distinction between commercial and non- 
commercial in Chrestensen v. Valentine, 122 F. (2d) 511, 515 (C. C. A. 2d, 1941). But 
see 2 Worps anD Purases (Perma Ed.) 616 et seq. 

41 Motion pictures have not been held within the free speech guarantee as the pur- 
pose of publication is the exhibitor’s profit. Mutual Film Corp. v. Ind. Com. of Ohio, 
236 U. S. 230 (1915) But see, Notes (1938) 5 Onro S. L. J. 89. 

12 See Chrestensen v. Valentine, 122 F (2d) 511, at 515 (C. C. L. 2d, 1941). 


18 Admission prices stated but held not commercial: People v. Armstrong, 73 Mich. 
288, 41 N. W. 275 (1889); People v. Loring and Green, (N. Y. Mag. Ct. 1933) (unre- 
ported), noted (1938) Inr. Jurimp. Assoc. Butt. No. 12 at 2. Admission price omitted 
but held commercial; Valentine v. Chrestensen, 214 U. S. 604, 85 L. ed. 861 (1942). 

%* See Chrestensen v. Valentine, 122 F. (2d) 511 at 516, (C. C. A. 2d 1941). 

%8 Note (1940) 35 Itt. L. Rev. 90. 

%® Test suggested (1941) 39 Micnu. L. Rev. 561. 

7 Test suggested (1940) 35 Int. L. Rev. 90: “Yet by ascertaining the principal pur- 
pose intended by the distributor in each case, the proper classification should be accom- 
plished without great difficulty.” 
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any distinction should be made.'* Illustrative of the questionability 
is the decision in Jones v. Opelika.’® Here though involving similar 
facts as in Schneider v. State,*° and there held within the free-speech 
protection, the Court sustained a license fee on the distribution of 
religious literature where a charge was made for the literature. 
Though apparently saying that religious literature was not, merely 
because of the free-speech aspect, exempt from non-discriminatory 
taxation, yet in the words of the majority, “It is because we view 
these sales as partaking more of commercial than religious or educa- 
tional transactions that we find the ordinances, as here presented, 
valid.”** The minority, remembering the decision in the Schneider 
case, held that mere charging of a small sum to cover cost of printing 
did not make the matter, otherwise non-commercial, commercial, and 
therefore entitled to exemption from unreasonable restraint. 


The majority have by this decision laid the foundation for the 
complete emasculation of the effective protection of the Schneider 
case. If profit motive excludes one’s utterances from “sale” in the 
intellectual market place, what is available for exchange in this, 
democracy’s most important market? Few indeed are those free of 
the taint of profit motive or self-service. The politician extolling his 
qualifications for public office, or business protesting the burden of 
taxation and government intervention, are motivated in part by 
desire for personal gain. A newspaper publisher is not wholly devoid 
of covetousness for the “root of all evil.”** The presence of compara- 
tive prices for identified products, in a handbill presenting arguments 
on the controversial economic question of chain versus independent 
merchant distributive systems, coupled with reference to the location 
of the place of business of the publisher and calling attention to his 
business, being in the field of economic endeavor of the publisher and 
calling attention to his business, is published with the purpose of 
attracting patronage. Yet the information on the relative advantage 
of chain or independent merchant distribution is a matter of public 
concern, just as in labor dispute picketing is to secure the demands 


18 See, note (1938) 5 U. or Cuic. L. Rev. 675, 676, criticizing the distinction: “What 
is news of general nature as compared with advertising?” 

#315 U. S. , 10 U. S. L. Week 4462 (June 9, 1942). 

» 308 U. S. 147 (1939). 

1 Jones v. Opelika, 315 U.S. , , 10 U. S. L. Week 4462, 4464 (June 9, 1942). 

22 See, Lindsay, Council and Court: The Handbill Ordinances (1941), 39 Micn. L. 
Rev. 561 at 595: “Whether or not commercial in nature it seems clear that the distri- 
bution of newspapers should be exempted from the ordinances.” 
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of the union from the particular employer, even though the problem 
of employee-employer relationship is a matter of public concern. The 
labor situation has nevertheless been held within the protection of 
free speech.** True, the chain merchant could circulate his handbills 
without price mention, or lecture on chain advantages in a down- 
town hall; but price and effective consumer contact being the bases 
of his competitive advantage, these methods are the most effective 
for proving his argument; just as picketing at the matrix of the 
labor dispute is for labor more effective than hiring a hall for debate 
on the abstract issue.** So, too, anti-price-advertising legislation de- 
prives the small merchant of his most effective plea for patronage.*® 


The principal case, with the protest involving an individual com- 
plaint not of great public interest and the appeal for patronage being 
separable from the protest, was an unfortunate test for the problem 
of commercial versus non-commercial advertising. While the decision 
was justified, still the differentiation of commercial advertising from 
matters protected by free speech was unfortunate, as shown by Jones 
v. Opelika case. The distinction having been made, however, it 
would seem that where matters of public concern are published rela- 
tive to matters in the particular field of the publisher, even though 
there is some showing of personal concern and possibility of personal 
advantage, there should nevertheless be a presumption in favor of it 
being within the protection of free speech, that is, non-commrcial.”* 
In balancing the more important right of free speech against the less 
important police power of the cities to prevent littering of its streets, 
or the porches of its citizens, any doubt should be resolved in favor 
of the informative character of the publication.** 

T. A. B. 
F. F. V. 


33 Thornhill v. Alabama, 310 U. S. 88 (1940). 

™ See ibid at 104 et seq. 

% See note 6, supra, 

% Chrestensen v. Valentine, 122 F (2d) 511, at 515 et seg. (C. C. A. 2d 1941). 

7 The Valentine and Opelika cases were decided under the federal constitution, the 
anti-price advertising cases were, for the most part, decided under state constitutions. It 
is possible therefore that protection of advertising and borderline cases may be found in 
the state constitution. See Direct Plumbing Supply Co. v. Dayton, 138 Ohio St. 540, 
(1941) noted (1942) 8 Onto Sr. L. J. 201, as an example of state court assertions of 
freedom to interpret the state “due process” clause as it sees it. 
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DEBTORS’ ESTATES 


RECEIVERSHIP—JURISDICTION UNDER SECTION 57 OF THE 
JupiIciAL CopE—CouUNTERCLAIM—ABRIDGEMENT 
oF Bootn v. CLARK 


Insurance Commissioner for the State of Iowa, as an Iowa re- 
ceiver, asked the Federal District Court to take jurisdiction under 
diversity of citizenship’ and Section 57 of the Judicial Code? to 
settle claims to a res. Section 57 provides for service by publication 
on non-residents to enforce a legal or equitable lien on or claim to 
personal property within the District where the suit is brought. The 
suit was begun pursuant to authority and direction of the Iowa 
state court. 

The Iowa insurance company which had become insolvent agreed 
that a Michigan insurance company should reinsure the policy- 
holders of the Iowa company. Now the Michigan company is in re- 
ceivership. Securities had been deposited in Iowa according to law 
and contract, but the Michigan receiver was collecting the maturing 
principal and income on the securities and wishes to have complete 
control of them. 

The Michigan receiver appeared specially and objected to the 
jurisdiction and was overruled. He then filed an answer and coun- 
terclaim. Thereupon, the Iowa receiver amended and asked the 


Michigan receiver to account for collections and to be enjoined 
from interfering with the Iowa administration. Held: the Federal 
District Court in Iowa had jurisdiction to resolve the controversy 


under Section 57 of the Judicial Code. Fischer, Commissioner of In- 
surance for Iowa, v. American United Life Insurance Co., et al., 
314 U. S. 549, 86 L. ed. 328, 62 Sup. Ct. 380 (1942). 

On the strength of Lion Bonding Co. v. Karatz* the Appellate 
Court held that the trial court had no jurisdiction to determine the 
interest of the Michigan receiver in the securities.* The Supreme 
Court evaded this difficulty by distinguishing between interference 
with administering a res and determining rights in one. The present 
controversy did not “necessarily involve a disturbance of the pos- 


1Juprcrac Cope 24; 28 U. S. C. 41; 28 U. S.C. A. 41. 
228 U. S. C. 118, 28 U. S. C. A. 148. 


3 262 U. S. 77, 67 L. ed. 832, 43 S. Ct. 518 (1922). 
* American United Life Ins. Co. et al. v. Fischer, 117 F. (2d) 811 (1941). 
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session or control of the Michigan . . . (court) over the property 
in (its) possession.”* Further, as the Iowa state receiver sought 
the jurisdiction of the federal court, the prohibition of Penna. v. 
Williams * was not in point. 


As the principal case’ recognizes the right of a foreign equity 
receiver to appear and answer regardless of whether or not he is a 
statutory successor * or quasi assignee,® it further strengthens a limi- 
tation to Booth v. Clark *° which forbade an equity receiver to sue in 
a foreign federal court. In view of the fact that action under Section 
57 of the Judicial Code is to quiet title and that unless such a receiver 
may appear and assert his claims he is in effect excluded, the limi- 
tation is highly desirable. 


While it upheld the trial court’s jurisdictional power to de- 
termine all rights to principal and interest in the securities held by 
the Iowa receiver, the decision falls far short * of deciding to what 
extent an adjudication of rights in securities under Section 57 may 
affect the administration of collections on such securities then in 
possession of a foreign court.'* 


J. B.S. 





5314 U. S. at 554. 

294 U. S. 176, 79 L. ed. 841, 55 S. Ct. 380 (1934), which forbade assumption of 
federal jurisdiction in receiverships when there is special state machinery for administer- 
ing the assets of particular businesses. See also: Gordon v. Ominsky, 294 U. S. 186, 
79 L. ed. 848, 55 S. Ct, 391 (1934); Penna. General Casualty Co. v. Penna., 294 U. S. 
189, 79 L. ed. 850, 55 S, Ct. 386 (1984); (1934) 1 O. S. L. J. 322. 

7314 U. S. at 553, citing Clark v. Williard, 294 U. S. 211, 86 L. ed. 330, 62 S. Ct. 382 
(1935). - 

8 Refle v. Rundle, 103 U. S, 222, 26 L. ed. 337 (1881); American National Bank v. 
National Benefit & Casualty Co., 70 Fed. 420 (1895). 

®* Conserve v. Hamilton, 224 U. S. 243, 56 L. ed. 749, 32 S. Ct. 415, (1911); Bern- 
heimer v. Converse, 206 U. S. 516. 51 L. ed. 1168, 27 S. Ct. 775 (1907); (1984) 1 O. S. L. J. 
$22; First, Extraterritorial Powers of Receivers, (1982) 27 Int. L. Rev. 482; Laughlin, 
The Extraterritorial Powers of Receivers, (1982) 45 Har. L. Rev. 704; Rose, Extra 
territorial Actions by Receivers, (1983) 17 Minn. L. Rev. 237. 

17 How. Rep. (U. S.) 322, 15 L. ed. 164 (1854). 

“Whether the scope of the decree entered by the District Court was proper we do 
not decide. We only hold that the District Court had jurisdiction to resolve the contro- 
versy under sec. 57 of the Judicial Code. The Circuit Court of Appeals should have 
decided what rights, under Iowa law, Iowa and its receiver had to the securities and 
collections thereon, and whether the decree entered by the District Court was kept within 
the appropriate limits.” 314 U. S. 555. 


12 Annotation, 96 A. L. R. pp. 485-496. 
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DOMESTIC RELATIONS 


Suits BY INFANTS — PROCEDURE — DISMISSAL WHERE 
Suit Is “Not For THe BENEFIT” OF INFANT. 


Plaintiff, a 17-year-old boy, was struck on the face by the de- 
fendant, one of his high school teachers, and plaintiff brought an 


action by his mother as next friend alleging an assault and battery 
upon P. Defendant moved to dismiss the action. On the hearing 


the plaintiff testified that he wanted the action stopped. The court 
of appeals held that under section 11247 of the Ohio General Code * 
the defendant could move the court to dismiss the action because it 
was not brought for the benefit of the infant. The court further held 
that, in view of the plaintiff’s testimony and the fact that only nomi- 
nal damages could have been recovered, the lower court did not 
abuse its discretion in dismissing the action. Judge Lloyd, in dis- 
senting, said the court’s power in advance: of trial was limited to 
the question of whether or not the next friend was a fit and proper 
person.* 

Several states* have enacted statutes similar to the one in Ohio, 
but none of these has been construed by the courts. The court in 
the Hanna case said, in effect, that the action of the legislature in 
enacting Section 11247 was to codify the rules of the common law. 
It is well then to examine the common law in the light of the de- 
cision of the court. 

It has been held that anyone with legal capacity to sue could 
act as next friend for an infant and no permission of the court was 
necessary to bring an action.* The usual practice, however, is to 
recognize the one rightfully entitled to act as next friend, the nearest 
relative of the infant. But in the absence of a special statute the 


' The action of an insane person must be brought by his guardian; and of an infant 
by his guardian or next friend. When the action is brought by his next friend, the court 
may dismiss it, if it is not for the benefit of the infant, or substitute the guardian, or 
any person, as next friend. 

* Hanna v. Titus, 68 Ohio App. 127, 39 N. E. (2d) 556 (1941). 

3Indiana (1926), Secs. 263-266, 378; Iowa (1858), Secs. 10965; Arkansas (1937), 
Sec. 1327; New Mexico (1929), Secs. 105-102; Kansas (1935), Secs. 60-406; Okahoma, 
Title 12, Sec. 226. 

*Heck v. Philadelphia & Reading Ry. Co., 281 Pa. 598, 127 A. 318 (1925); Barwick 
v. Reckley, 45 Ala. 215 (1871); Walker v. Else, 7 Sim. 234, 4 L. J. Ch. 54, 8 Eng. Ch. 
234, 58 Eng. Rep. (Reprint) 826 (1835). 

5 Bank of United States v. Ritchie, 8 Pet. 128, 8 L. ed. 890 (1834); Stereus v. Cole., 
7 Cush. 467 (Mass. 1851); Chicago Screw Co. v. Weiss, 203 Ill. 536, 68 N. E. 54 (1903). 
See Ono G. C. Sec. 10507-8. 
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validity of the appointment is not affected. In England, the father 
as natural guardian of the infant has a vested interest and should be 
substituted in place of another who has procured the appointment by 
the court as next friend.’ 

The infant is the real party in interest and the action must be 
brought in his name and not in the name of the next friend.* The 
relationship of the next friend and the infant is similar to that of an 
attorney and client ® in that the next friend is considered an officer 
of the court subject to the control and supervision of the court.?® 
Where the next friend is not a proper person or he is not acting for 
the best interests of the infant he may be removed and another sub- 
stituted in his place." 

Thus, where the next friend has an interest in the suit adverse 
to or conflicting with that of the infant he may be removed and an- 
other substituted in his stead.’* Likewise, the next friend may be 
removed where his views on the merits of the litigation are opposed 
to the interests of the infant,’* or when he is incompetent** or guilty 
of misconduct.’® 

While several cases have stated, at least in dicta, that an action 
may be dismissed where it is not for the benefit of the infant,’® two 
cases only have been found where the suits were actually dismissed 
for this reason on the motion of the defendant.’’ In another case 
the proceedings were postponed where the action was started with- 


* Bank of United States v. Ritchie, 8 Pet. 128, 8 Ld ed. 890 (1834). 

7 Woolf v. Pemberton, L. R. 6 Ch. Div. (Eng.) 19 (1877). 

8 Morgan v. Potter, 157 U. S. 195, 39 L. ed. 670, 15 S. Ct. 590 (1895); St. Louis 
I. M. & S. R. Co. v. Haist, 71 Ark. 258, 72 S. W. 898, 100 Am. St. Rep. 65 (1908); 
Zaritzky v. Prudential Insurance Co., 14 N. J. Miscl. Rep. 527, 186 Atl. 42 (1936). 

* Bartinelli v. Galoni, 331 Pa. 73, 200 Atl. 58, 118 A. L. R. 398 (1938). 

% Garner y. I. E. Schilling Co., 128 Fla. 353, 174 So. 837, 111 A. L. R. 682 (1937); 
McCarrick v. Kealy, 70 Conn. 642, 40 Atl. 603 (1898). 

11 Kingsbury v. Buckner, 134 U. S. 650, 30 L. ed. 1047, 10 S. Ct. 638 (1890); 
Apthrop v. Backus, Kirby (Conn.) 407, 1 Am. Dec. 26 (1788); Tripp v. Gifford, 155 
Mass. 108, 29 N. E. 208, 31 Am. St. Rep. 53 (1891). 

22 Patterson v. Pullman, 104 Ill. 80 (1882); Dickson v. Jordan, 210 Ala. 602, 98 So. 
886 (1924) (mother acting as next friend and individually in action to sell lands of 
deceased husband and father); Bicknell v. Bicknell, 111 Mass. 265 (1873) (suit by 
father to recover money loaned to the infants by the stepmother); Swope v. Swope, 173 
Ala. 157, 55 So. 418, Ann. Cas. 1914 A 937 (1911). 

13 In re Jaeger, 218 Wis. 1, 259 N. W. 842 (1935) (case of a guardian ad litem who 
filed a brief supporting the side opposing the infant). 

%* Tate v. Mott, 96 N. C. 19, 2 S. E. 176 (1887). 

45 Apthrop v. Backus, Kirby (Conn.) 407, 1 Am. Dec. 26 (1788). 

16 Roberts v. Vaughn, 142 Tenn. 361, 219 S. W. 1034, 9 A. L. R. 1528 (1919); Swope 
v. Swope, 173 Ala. 157, 55 So. 418, Ann. Cas. 1914 A 937 (1911). 

17 Sale v. Sale, 1 Beav. 586, 48 Eng. Rep. (Reprint) 1068 (1839); Walker v. Else, 
7 Sim. 234, 4 L. J. Ch. 54, 8 Eng. Ch. 234, 58 Eng. Rep. (Reprint) 826 (1835). 
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out the knowledge of the plaintiff, a 20-year-old girl, because in the 
opinion of the court it was for her benefit to wait until she reached 
majority.*® . 

Of the two cases which dismissed the action on the motion of the 
defendant, the court in the first case dismissed the suit for the reason 
that the motive of the next friend in bringing the action was to de- 
fraud the infant plaintiff. In the second case a discharged em- 
ployee of the defendant and unrelated to the infant brought an action 
to spite the defendant rather than for the benefit of the infant 
plaintiff.?° 

The obvious purpose of the Ohio statute is to protect the in- 
terests of the infant. Yet, there appears to be an added reason for 
its enactment and that is to prevent a fraud upon the court itself. 
The English case above, where the purpose of the next friend in 
bringing the action was to defraud the infant, is an example of this. 
From the Court’s interpretation of the statute two alternatives are 
open to the court when the action is not for the benefit of the infant. 
That alternative should be followed which will best protect the infant 
whether it means the removal of the next friend and the appointment 
of another or the dismissal of the litigation. Where the purpose of 
the next friend, for example, is to defraud the infant, it seems that 
the only means of guarding the infant’s rights is to dismiss the suit. 
Given a clear case, the court should exercise its power and dismiss 
the action or remove the next friend regardless of the manner in 
which the matter was brought to its attention, and regardless of 
what stage has been reached in the proceedings. 

The remaining question then is whether or not the court abused 
its discretion in the instant case. 

The point of disagreement between the majority and dissenting 
opinions was reached when the majority was willing to look at the 
merits of the case to determine whether or not there was a benefit 
to the plaintiff. None of the cases reviewed in this note has gone 
so far. The question in those cases seemed to be limited to whether 
or not the next friend was a proper person and was acting in the 
best interest of the infant. 

Subject to the supervisory control of the court, the next friend 


18 Guild v. Cranston, 8 Cush. (Mass.) 506 (1851). 

# Sale v. Sale, 1 Beav. 586, 48 Eng. Rep. (Reprint) 1069 (1939). 

” Walker v. Else, 7 Sim. 234, 5 L. J. Ch. 54, 8 Eng. Ch. 234, 58 Eng. Rep. (Reprint) 
826 (1835). 
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has free power to act to secure the infant’s rights.** The purpose of 
the next friend is to supply the want of capacity in the minor and to 
supply someone legally responsible for the costs.** One case, at least, 
has said that it is the next friend and not the infant who decides upon 
the policy to bring suit.** 

Nothing appears in the principal case to indicate that the mother 
as next friend was not acting in her judgment for the best interests 
of the plaintiff. If the infant has not the capacity to bring an action 
in the first place, his opinion or judgment that the suit should be ter- 
minated should not be grounds for dismissal of the action. 

The statute gives control to the court over the next friend be- 
cause the Court does not appoint the next friend in the first instance. 
But, where a proper person is acting in the interest of the infant, 
the statute does not contemplate that the court shall substitute its 


judgment for that of a jury in determining the merits of the litigation. 
It is unfair to infants as a class to give a defendant this added de- 


fensé which he would not have had if the plaintiff had been a person 
of legal age. 
S. L. W. 


Equity 


BALANCING THE INCONVENIENCES IN TRESPASS AND 
NUISANCES CASES IN OHIO. 


The court of equity is a court of discretion. A doctrine which 
is sometimes used to guide that discretion is the principle of bal- 
ancing the equities or balancing the inconveniences. Its purpose is 
to avoid the issuance of injunctions which would operate oppressively, 
or inequitably, or contrary to the justice of the case. Thus, a plain- 
tiff who is suffering irreparable damages, who has no adequate rem- 
edy at law, and whose right to an injunction is clear, may, neverthe- 
less, be denied injunctive relief, if equity, after balancing the 
inconveniences, finds the equities of the case with the defendant. 


71 Roberts v. Vaughn, 142 Tenn, 361, 219 S. W. 1034, 9 A. L. R. 1528 (1919); Re 
Moore, 299 U. S. 490, 52 L. ed. 904, 28 S. Ct. 585, 14 Ann. Cas. 1164 (1908). (Next 
friend may select the tribunal.) 

2 Bertinelli v. Galoni, 331 Pa. 73, 200 Atl. 58, 118 A. L. R. 398 (1938); See Ono 
G. C, 11248, 

% Swope v. Swope, 173 Ala. 157, 55 So. 418, Ann. Cas. 1914 A 937 (1911). 
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As applied to preliminary hearings, the balancing-of-equities 
doctrine is properly a ruling principle governing the exercise of 
judicial discretion. On such a hedring, it is clearly the duty of the 
court to balance the hardships, and, if the injuries resulting to the 
defendant greatly exceed any benefits which will accrue to the plain- 
tiff from the temporary relief, it should be refused.t Ohio is in ac- 
cord with this firmly established rule as to temporary hearings as 
is indicated by a statement from the Supreme Court that “It is a 
settled rule of courts of chancery in acting on applications for in- 
junctions to regard the comparative injuries which would be sus- 
tained by the defendant if an injunction were granted, and by the 
complainant, if refused . . . If a legal right is doubtful, the court 
is always reluctant to take a course which may result in material 
injury to either party.”* In many different fact patterns the lower 
courts have likewise balanced the injuries on application for pre- 
liminary relief. Thus, enforcement of a doubtful statute, pending 
constitutional hearing, has been restrained rather than preventing 
the operation of plaintiff’s chemical plant ;* manufacturing plants, 
which were interfering with complainant’s health and comfort were 
closed ;* and obstructions which did not totally inconvenience the 
plaintiff were not compelled to be removed by the defendant.® 
Frequently the convenience of the public has influenced the court’s 
decision.® Regardless of the fact situation, the principle in favor 
of balancing is universally present. 


TRESPASS CASES 
On applications for permanent injunctions, there is no such 


161 A. L. R. 925, 31 L. R. A. (N. S.) 881, Crarx, Eguity §212. 

2 State ex Rel, Cleveland v. Court of Appeals, 104 Ohio St. 96, 135 N. E. 377 (1922). 
% Smith Agri. Chemical Co. v. Calvert, 8 Ohio N. P. (N. S.) 361, 19 Ohio D. (N. P.) 
(1908). 

*Amlung v. Lang, 22 Ohio D. (N. P.) 61, 8 Ohio L. R. 286 (1910). 

5 Harrison v. Craighead, 7 Ohio Dec. Rep. 634, 4 W. L. Bull. 500 (1879). 

® Fogarty v. Cincinnati, 7 Ohio N. P. 100, 9 Ohio D (N. P.) 753 (1900); Occo 
Realty Co. v. New York C. & St. L. R. Co. 33 Ohio App. 414, 196 N. E. 719 (1929); 
Ritter v. Cleveland S. L. R. R. 17 Ohio C. C. (N. S.) 4, 41 Ohio C. C. 678 (1908); Cin. 
Consol. St. R. Co. v. Cincinnati, 7 Ohio Dec. Rep. 125, 1 W. L. Bull. 134 (1876). 

For other cases dealing with the principle on temporary injunction, see, Steiner v. 
Hennon, 5 Ohio N. P. (N. S.) 314, 17 Ohio D. (N. P.) 585 (1907); Gould v. Chesapeake 
& O. R. Co., 10 Ohio N. P. (N. S.) 129, 21 Ohio D. (N. P.) 733 (1910); Fellows v. 
Walkers, 6 Ohio F. D. 362, 39 Fed. 651 (1889); Great Southern Hotel v. McClain, 3 
Ohio N. P. 247, 4 Ohio D. (N. P.) 309 (1895); Woodrow v. Geneva Coal & Min. Co., 
17 Ohio App. 56 (1922); Sedaris v. Riley, 27 Ohio N. P. (N. S.) 215 (1928); Dissette 
v. Lowrie, 6 Ohio N. P. 392, 9 Ohio D. (N. P.) 545 (1899). 
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uniformity of decision in Ohio. In the trespass cases, if the com- 
plainant’s right is clear and the defendant’s trespass such that there 
is no adequate remedy at law, the prevailing view in most juris- 
dictions is that the equities should not be balanced. Although the 
Supreme Court of Ohio has rarely spoken on the point involved, 
and the lower court cases are likewise restricted in number, a review 
of them indicates that in a slight majority of situations, particularly 
if no great public inconvenience would result, the courts refuse to 
balance the equities and grant injunctive relief. 


A most outspoken opinion to this effect was handed down in a 
circuit court case where an injunction was sought against defendant 
telephone company’s placing of poles and stringing of wires on 
plaintiff’s property. The court said, “Plaintiff’s right to this remedy 
is not to be measured by the extent of the injury, nor by the neces- 
sity or convenience of the company . . . that some private individual 
or company may be inconvenienced, or that the public may be pre- 
vented from enjoying a luxury is not the plea which takes from a man 
his property rights without compensation and gives them to another 
or to the public.”* In a similar case the Supreme Court granted 
the injunction, implying that if plaintiff’s rights were clearly estab- 
lished, relief should be forthcoming as a matter of right, subject 
only to equity’s omnipresent discretion.® 


However, the Supreme Court affirmed, without opinion, a case 
wherein complainant sought to prevent a railroad from laying tracks 
and building an overhead bridge which would cut off his light and 
depreciate the value of his property. The lower court had said, 
“where a perpetual injunction against construction and operation 
of tracks is concerned, equity can only acquire jurisdiction if, among 
other things, it would appear that upon consideration of relative 
expense and inconvenience, an injunction would not be inequitable 
or oppressive to the defendant or the public.”® This case is typical 
of several others in which the court refused the injunction, ostensibly, 
because plaintiff had an adequate remedy at law or because his 
damages were not irreparable, and yet found it desirable to speak of 
the oppressive injuries which would be suffered by the public were 


™ Mantell v. Bucyrus Tel. Co., 20 Ohio C. C. 345, 11 Ohio C. D. 274 (1900). 

8 Callen v. Col’s Edison Elec. Light, 66 Ohio St. 166, 64 N. E. 141 (1902). 

® Smedes v. Cincinnati Inter. R. Co., 4 Ohio L. R. 44, 16 Ohio D. 743 (1906), aff. 
without opinion, 81 Ohio 519 (1909). 
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the injunction to be granted.*° This practice is indicative of an 
effort by the Ohio courts, at least in some cases, to refrain from 
deciding the cases on the balancing-of-equities doctrine, but yet, 
apparently giving the principle considerable attention, especially if 
the public is in a position to suffer by the ruling. 

The cases are about evenly divided as to whether or not the 
equities should be balanced in those situations where the defendant 
has trespassed by building on plaintiff’s property. One court ruled 
that even though the defendant’s encroachment did not interfere with 
plaintiff’s use of his property that the injunction should issue.” 
Another case, on practically identical facts, held, “that if the damages 
to the defendant by granting the injunction would greatly exceed 
those of plaintiff if it were to be refused, then equity should not 
afford relief.” ** 

In summary, it would appear that there is little agreement in 
the lower courts as to the application of the doctrine in trespass 
cases, but that they will most often balance the equities where the 
public would be injured by the injunction. In the few instances 
where the Supreme Court of Ohio has expressed itself on the prob- 
lem it has refused to condone the principle. 


NUISANCE CASES 


On petitions for injunctions against nuisances, the Ohio courts, 
including the Supreme Court, are apparently more willing to balance 
the equities, although, as in the trespass cases, there is considerable 
divergence of viewpoint. The most forceful decision directly sanc- 
tioning the principles was an early Nisi Prius holding which denied 
relief against a manufacturing plant, the operation of which was 
causing the escape of injurious gases.1* In that case the court con- 
sidered the size of the payroll, the number of men employed, the 
value of the plant and the fact that the defendant was using the 


12°C. & W. Turnip Co. v. Hamilton County, 5 Ohio N. P. 423, 7 Ohio D. 509 (1898); 
Tol. Elec. St. R. Co. v. Tol. & R. Co., 7 Ohio N. P. 211, 1 Ohio D. 38 (1894); Cincinnati 
Union Stock Yards Co. v. Cincinnati, 1 Ohio App. 452 (1913); Jackson v. Bellamy, 10 
Ohio L. Abs. 700 (1931). 

1 Young v. Thedieck, 8 Ohio App. 103, 28 Ohio C. A. 239 (1918). 

14 Foster v. Norton, 2 Ohio Dec. Rep. 390, 2 West. L. M. 583 (1896). 

For other encroachment cases, see Quigley v. Fireproof Storage Co., 18 Ohio C. C. 
(N. S.) 320, 33 Ohio C. D. 62 (1911); Louisville & N. R. Co. v. Baum, 15 Ohio C. C. 
(N. S.) 383, 33 Ohio C. C. 462, Aff. 78 Ohio St. 427, 85 N. E. 1128 (1908); Gold v. 
Franz, 5 Ohio N. P. 205, 7 Ohio D. 334 (1898). 

13 Neuhs v. Grasselli Chemical Co., 5 Ohio N. P. 359, 8 Ohio D. (N. P.) 203 (1898). 
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most modern methods of operation, and ruled that since the balance of 
convenience was clearly with the defendant the injunction should 
be refused. Other cases where the principle has been the basis for 
the court’s decision have most often dealt with situations wherein 
the public would be materially harmed if the injunctions were 
granted.* In more cases than not, however, it has been the practice 
of the courts to refuse to base their rulings on the doctrine of bal- 
ancing the equities. Instead, they withhold the injunction because 
of lack of equitable jurisdiction (usually because plaintiff’s damages 
are not irreparable or because his remedy at law is adequate) but, 
at the same time, offer statements or implications which indicate 
the weighing of comparative injuries. In an early Supreme Court 
case *® where injunctive relief was being sought against noise ema- 
nating from defendant’s manufacturing plant, while the decision 
rested on the presence of an adequate remedy at law, the court said 
“Where destruction of a business would cause more hurt to the de- 
fendant than help to the plaintiff, the injunction should be exercised 
cautiously.” In this case had the relief been granted, a large plant 
would have been compelled to cease operations. Another court, while 
not basing its holding on the doctrine, pointed out “What would 
be the relative effect upon the parties? Wouid the granting of the 
injunction entail much more injury to the defendant than benefit to 
the plaintiff? If so, the injunction should be refused and the parties 
left to their action at law.” ** A further instance of the practice 
of mentioning the principle, but allowing the decision to stand on 
another ground, is afforded by a case wherein defendant’s dam was 
causing water to flow onto plaintiff’s property.’ In that case the 
court denied relief, ostensibly because the plaintiff’s right at law had 
not been established,-but probably for the equally important reason 
that the comparative injuries resulting would be greater if the in- 
junction were issued. It is interesting to note that one chancellor, 
rather than merely stating that the petitioner’s damages were not 
irreparable, and withholding the injunction on that ground, definitely 


4 Standard Bag & Paper Co. v. Cleveland, 2 Ohio C. C. (N. S.) 111, 15 Ohio C. D. 
380 (1903); Simondson vy. Richardson, 2 Ohio N. P. (N. S.) 170, 15 Ohio D. (N. P.) 
33 (1904). 

18 Goodall v. Crofton, 33 Ohio St. 271, 31 Am. Rep. 535 (1877); see also, Salem Iron 
Co. v. Hyland, 74 Ohio St. 160 (1906). 

% Downs v. Greer Beatty Clay Co., 9 Ohio C. C. (N. S.) 345, 29 Ohio C. C. 328 
(1906). 

7 McCord vy. Iker, 12 Ohio 387 (1843). 
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ruled that, in the determination of the irreparability of damages, 
equity should decide, “if the conditions and effect is such as to be 
irreparable in damages under all: the circumstances of the case, 
having in mind the character and location of defendant’s premises, 
the number of men employed, whether or not the plant is operated in 
a modern manner and all other pertinent factors.** This holding 
would seem to advocate a principle, very similar to balancing the 
equities, to be used in determining the plaintiff’s type of damages. 
It may be worth while to suggest the possibility that other courts, 
without mentioning it, have used this method of determination, and 
so, in effect, balanced the inconveniences in deciding the plaintiff’s 
rights, instead of doing so after his rights were established. If such 
be the case, it may be at least one reason why the Ohio courts have 
been able to escape, for the most part, direct holdings on the prin- 
ciple of balancing the equities. 

The instances in which the principle has been repudiated are 
restricted to lower court opinions. In Shaw v. Queen City Forging 
Co.,'* it was asserted, “‘it is not the duty to balance the inconveniences 
that may be caused to the parties, and if a substantial legal right is 
invaded, if the right and its violation is clear, an injunction will 
issue regardless of consequences.” In another case the plaintiff was 
being damaged by smoke, soot, and cinders from the defendant’s 
use of coke ovens.” The court granted the injunction although it 
meant closing the defendant’s valuable plant. A decision definitely 
disapproving the doctrine was rendered by a court which enjoined 
the defendant from further operation of its garbage disposal plant 
which was of substantial public benefit.” 


CONCLUSION 


It is difficult to make generalizations regarding balancing the 
equities in Ohio. It is, however, evident that the principle is ac- 
cepted more frequently in nuisance cases than in trespass cases, and 
that it is more likely to receive the sanction of the courts in situa- 


148 Bell v. Pollak Steel Co., 19 Ohio N. P. (N. S.) 529 (1916). 

1% 10 Ohio Dec. 107, 7 Ohio N. P. 254 (1900). See Batsche v. Kisinger Co., 15 Ohio 
D. (N. P.) 30 (1904); Gau v. Ley, 27 Ohio C. A. 1, 38 Ohio C. C. 235 (1916). 

2» McClung v. North Bend Coal Co., 9 Ohio C. C. 259, 6 Ohio C. D. 243 (1895). 

21 Reifsnyder v. Canton Fertilizer Chemical Co., 9 Ohio App. 161, 28 Ohio C. A. 577 
(1918). See, Union Reduction Co. v. Story, 8 Ohio App. 381, 30 Ohio C. A. 252 (1917); 
Munk v. Col’s Sanitary Works, 7 Ohio N. P. 542, 5 Ohio D. (N. P.) 548 (1896), aff. 62 
Ohio St. 640, 58 N. E. 1098 (1900). 
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tions where the public is directly or indirectly involved. It is quite 
obvious that the courts are not anxious to settle the law in this 
respect as they refrain from passing on the principle whenever 
possible. As a result, the status of the doctrine in Ohio is not 
clearly established. Perhaps, however, this condition of the law 
is not necessarily undesirable. In some jurisdictions the doctrine 
has oscillated between acceptance and rejection. An instance of 
such a practice is shown by two decidedly conflicting statements 
from the Supreme Court of Pennsylvania. In 1868 the court ruled, 
“Tt is elementary law, that in equity a decree is never of right but 
of grace. Hence the chancellor will consider whether he would not 
do a greater injury by enjoining than would result from refusing . . . 
If in conscience the former should appear, he will refuse to enjoin.” ** 
Yet, only a quarter of a century later, the same court said, “...a 
refusal of an injunction upon the ground that plaintiff cannot 
suffer as great a loss from discontinuance of the nuisance as defend- 
ant would from its interdiction would be as far removed from equity 
as can be. There is to my mind no more offensive plea than that 
by which one seeks to justify an act injurious to his neighbor on the 
ground of its advantage to himself.” ** If the adoption of a definite 
rule as to the principle of balancing the equities necessitates such 
diametrically opposed viewpoints when only slightly different fact 
patterns are being considered, perhaps the Ohio courts are prudent 
in not definitely declaring the law, and thus being better able to base 
their decisions on the particular facts of the case. 


L. B. C. 
_ Trusts 
STATUS AND LIABILITY OF AN EXECUTOR WHO Is ALSO 
A TRUSTEE. 


Testator, by will, appointed his wife and one Nixon executors 
of his estate, and specifically listed the acts they were authorized 
to perform in that capacity. Testator also named his wife and 
Nixon trustees of the residue of the estate for the benefit of the 
deceased’s children. The appointees qualified as executors and gave 





23 Richard’s Appeal, 57 Pa. 105, 98 Am. Dec. 202 (1868). 
® Evans v. Readin Chemical Fertilizing Co., 160 Pa. 209, 20 Atl. 702 (1894). 
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bond as such. Seven years later the executors qualified as trustees, 
and two years thereafter filed their final account as executors. The 
executors resigned as trustees, and the successor trustee brought 
suit, complaining of unauthorized acts of the executors which had 
excessively depleted the estate between the date of their qualification 
as executors and their qualification as trustees. The executors jus- 
tified their acts, contending that they acted in the dual capacities of 
executors and trustees; while the successor trustees alleged that the 
acts were unlawful because the fiduciaries were acting solely as 
executors and not as trustees. In the Probate Court the contention 
of the successor trustee was upheld.’ 


Where a will creates a trust, and appoints someone other than 
the executor to execute the trust, there is little difficulty in separating 
the duties of the two. The duties of the executor are normally tem- 
porary and constitute the administration of the deceased’s estate. 
In the absence of statute, the executor’s duties are limited to (1) 
reducing to possession the personal property of the testator, (2) 
paying testator’s debts, (3) paying legacies, and (4) distributing 
any surplus among testator’s next of kin. The trustee’s duties, on 
the other hand, are permanent, and their nature and extent depend 
on the terms of the trust. When, however, as frequently occurs, 
the executor is also named testamentary trustee, perplexing prob- 
lems are raised as to whether these two fiduciary functions must be 
kept separate, and, if so, what is the necessary distinction. 

The functions of the “combined fiduciary” may be successive, 
as in the principal case, where an express trust of the residue of 
the estate was created; or simultaneous, when a specific portion of 
the estate is to be segregated to the trust. In the latter case the 
general rule is that the devise or bequest is taken by the executor 
as trustee immediately and the same never becomes assets, unless 
needed in the administration of the deceased’s estate.* 

In the case of the successive functions, most courts agree that 
as to funds first received by the fiduciary as executor, liability in 
that capacity continues until some “notorious and unequivocal act” 
indicates a change.* This view seems readily applicable to the facts 


1In Re Emswiler’s Estate, 7 Ohio Sup. 199 (1941). 

21 Scott, Trusts (1939) § 6; In Matter of Kohler, 231 N. Y. 353, 132 N. E. 114 
(1921); Ryder v. Loyn, 85 Conn. 245, 82 Atl. 573 (1912). 

3In Re Crawford, 21 Ohio C. C. 554, 11 Ohio C. D. 605 (1991). 

43 Bocert, Trusts anp Trustees (1935) § 583; Joy v. Elton, 9 N. D. 428, 83 N. W. 
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of the Emswiler case. The executors, unable to show any notorious 
or unequivocal act of assumption of the trustee’s functions prior 
to the performance of the acts complained of, would obviously be 
liable as executors. Whether particular acts are sufficient to achieve 
the transition of the property from assets to trust res should depend 
on the circumstances of the particular case.° Something more than 
mere mental decision by the executor-trustee is required. He should 
by some unequivocal act set apart and mark the trust res. 


A few states, under statutes requiring the filing of a bond by a 
trustee, have made the filing of such a bond a necessary condition 
precedent to the assumption of the trustee’s status, even where the 
executor has performed such a notorious and unequivocal act as was 
required by the general rule. Courts adopting this view proceed on 
the general theory that since only a bonded trustee is authorized, the 
executor is liable as such until he has furnished bond for his position 
as trustee. More specially, the bases of these courts’ decisions are 
either (1) that no discharge of the executor can be predicated upon 
turning the sum over to an unbonded trustee, which act has been 
considered a breach of duty of the executor,’ or (2) that title may 
not vest in the fiduciary as trustee until bond as such has been given.*® 
This statutory approach was not available to the court in the 
Emswiler case since our G. C. 10506-4,° adequate to support this 
theory, was not enacted till after the performance of the acts com- 
plained of. 


A third approach to the fact pattern of the principal case is 
represented by determinations that a change of status takes place by 
operation of law whenever a person holds funds in one capacity and is 


875 (1900); Hobbs v. Cunningham, 273 Mass. 529, 174 N. E. 181 (1930); Ellyson v. 
Lord, 124 Iowa 125, 99 N. W. 582 (1904); Cluff v. Day, 124 N. Y. 195, 26 N. E. 306 
(1891). 

516 L. R. A. (N. S.) 205; 3 Bocert Trusts anp Trustees (1935) § 583. 

© Mere cessation of executor’s functions held insufficient: In Re Higgins’ Estate, 15 
Mont. 474, 39 Pac. 506 (1895); Hail v. Cushing, 9 Pick. 395, 408 (Mass. 1830); Jones 
v. Atchison, 150 Mass. 304, 23 N. E. 43 (1889). Court order directing a transfer to 
oneself as trustee insufficient: Bellinger v. Thompson, 26 Ore. 320, 37 Pac. 714 (1894); 
Ellyson v. Lord, 124 Iowa 125, 99 N. W. 582 (1904). Judicial discharge of executor held 
sufficient: Cluff v. Day, 124 N. Y. 195, 26 N. E. 306 (1891); State v. Noll, 189 S. W. 
582 (Mo. 1916). 

™ White v. Ditson, 140 Mass. 351, 4 N. E. 606 (1885); M. I. T. v. Atty. Gen., 235 
Mass. 288, 126 N. E. 521 (1920). 

8 Karel v. Pareles, 161 Wis. 598, 155 N. W. 152 (1915); 1 Parry, Trusts & Trus- 
TEES (7th Ed. 1929) § 262-3. 
®116 Ohio Laws 385 (1932). 
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under a duty to turn them over to himself in another capacity.’° 
The adherence to such a rule has been limited, with few exceptions," 
to cases where no loss to the beneficiaries is threatened, on the theory 
that it is inequitable to use a fiction to deprive them of that security. 
The foregoing limitation would prohibit this theory’s application to 
the facts of the principal case, but in the decision of such formal 
questions as the capacity to sue, this view has been resorted to. 

Though the result of the Emswiler case appears to be satisfactory 
and in accord with the majority opinion, it does conflict with what 
Scott describes as the “better view,” ?* supported only by the Massa- 
chusetts courts.* The proponents of this view declare that if the 
acts of the executors involved are such as the executors were au- 
thorized to perform as trustees, but not as executors, the executor 
would not be liable. The acts would be treated as having been done 
by the executor as trustee. Although it would have been more 
regular for them to have qualified as trustees, the Massachusetts 
courts reason that they were the persons to whom the property in 
their charge, both real and personal, was given by the will, and who 
had the right as trustees to make the expenditures.'* The objection 
under that situation would be fully answered by the fact that after 
they became trustees, they, in that capacity, ratified their acts as 
executors. 


The facts of the Emswiler case do not disclose the presence of 
sureties in this action, but the possibility of their appearance in 
such a suit prompts reference to a concomitant problem: Will the 
surety on an executor’s bond be held liable for his acts as trustee? 
In some states the sureties in such a situation will not be held liable, 
though the acts of the executor as trustee be performed while he is 
acting as executor, and before the execution of the generally required 
“notorious act of transfer.” ** These courts are satisfied if the execu- 
tor has in fact entered upon his duties as trustee. The great weight of 
authority, however, would hold the surety responsible in such a case, 


16 L. R. A. (N. S.) 205; Woolley v. Price, 86 Md. 176, 37 Atl. 644 (1897); Ander- 
son v. Earle, 9 S. C. 460 (1877); State v. Hearst, 12 Mo. 365 (1849). 

144 State v. Cheston, 51 Md. 352 (1879). 

1421 Scott, Trusts (1939) § 6. 

13 Little v. Little, 161 Mass. 188, 36 N. E. 795 (1894); Springfield Nat’l Bank v. 
Couse, 288 Mass. 262, 192 N. E. 529 (1934). 

14 Springfield Nat’l Bank v. Couse, 288 Mass. 262, 192 N. E. 529 (1934). 

%8 Drake v. Price, 5 N. Y. 480 (1851); Hinds v. Hinds, 85 Ind. 312 (1882); In Re 
Quinby, 84 N. J. Eq. 1, 92 Atl. 56 (1914). 
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adopting what is sometimes referred to as the Massachusetts rule.** 
The courts adopting this view would hold that the liability of the 
executor’s surety continues until the executor has openly and noto- 
riously entered upon the performance of his duties as trustee, and 
that it is not enough that his duties as executor have in fact been 
completed. Ohio would probably follow the latter reasoning, as 
much of our probate law is taken from the laws of Massachusetts.** 


W.C. D. 


%* White v. Ditson, 140 Mass. 351, 4 N. E. 606 (1885); Gratson v. Ruggles, 17 Me. 
137 (1840); Hall v. Cushing, 9 Pick 395 (Mass. 1830); Perkins v. Moore, 16 Ala. 9 
(1849). 

7 Rocker, Ouro Propate Practice (4th Ed. 1923) 1124. 
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My PuHrILosopHy oF LAw, CREDOS OF SIXTEEN 
AMERICAN SCHOLARS 


Published under the Direction of the Julius Rosenthal 
Foundation, Northwestern University. 1941. 


My Philosophy of Law states the credos of fourteen teachers of 
law and two of philosophy. The purpose of its publication is “to 
present a fair picture of contemporary, American views on legal 
philosophy.” It should be noted that the “picture” is painted by 
writers selected from academic life. Whether or not such a group or 
any group of individuals could paint a “fair picture” of American 
legal philosophy, may be questioned; but that aside, the result of 
their combined effort portrays the conflict which wages today within 
the field of American academic legal philosophy. 

Significant to one interested in changing emphases in legal 
philosophy is the absence of older dogmas. Only Walter B. Ken- 
nedy writes in the socratic vein. And one wonders whether his 
vivid scholasticism should be classed as a survival of an ancient 
faith, or, perhaps even more significant, as a rising, moral protest 
to a legal creed of materialistic behaviorism. 

Absent, too, is the thesis of historical jurisprudence. Never 
dominant in America, as an adjunct to analytical theory it once 
exercised considerable influence among both practitioners and teach- 
ers. John Dickinson’s essay is partially reminiscent of this mode. 

And so with analytical jurisprudence. Edwin W. Patterson’s 
essay is in the tradition. But he eschews adherence to “party line” 
and to absolutism, for electicism and pluralism. Albert Kocourek, 
once with Hohfeld in the vanguard of analytical jurists, writes in 
metaphysical and scientific terms about “the world of reality and the 
world of appearance.” John H. Wigmore, whose work on evidence 
is analytical classic, refuses to be so classified, although his essay 
is in the accepted vein. 

' Thus have general social climates of opinion contributed to the 
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rise and decline of schools of law. Rationalism and the theological, 
separately or together, fathered the natural law. Organic evolution 
and romanticism sponsored the evolution of custom and of culture 
as law. Empiricism and the positivism of Comte are reflected in 
analytical jurisprudence.. And if pragmatism has urged jurisprudence 
on to newer schools, that does not mean the influence of older ones 
is entirely spent. 


Indeed the pragmatism of Roscoe Pound’s sociological juris- 
prudence is itself an application of empiricism as well as of rela- 
tivism, to “social engineering.” Pound’s essay is among the best. 
But the startling thing is that as a presentation of technical sociolog- 
ical doctrine, it stands alone. Is this significant? Among law-trained 
writers is sociological jurisprudence moribund? Certainly all Amer- 
ican jurisprudence today is sociological in one way or another. How- 
ever, the literary tradition with which Pound’s doctrine is primarily 
associated—a study of law in books rather than of law in action— 
is perhaps more typical of legal theory of the nineteen twenties than 
of the thirties and forties, when emphasis shifted to gathering facts 
and to scientific description of behavior. Sociological positivism still 
has its adherents. Books are still written in its name. But in the 
list of contributors to this collection of essays, it would be hazardous 
to class more than Pound, its founder, as an enthusiastic advocate 
of its technical philosophy. 


Rather it seems, by accident, by design or by course of events, 
the predominant credo of this group is neo-realism. This form of 
posirivism applies empiricism in the nature of behaviorism, as a 
basic creed for law. As a phase of pragmatism its values are relative. 
It urges factual research and a study of what men do. It rejects 
the binding force of words as the essence of law, and turns to a 
science of law as official action. Law becomes “the concrete func- 
tioning of government.” The science of law becomes a descriptive 
sociology of how governmental officials act. The business of lawyers 
becomes the forecasting for clients of how judges and administrative 
officials will behave in a given legal situation. 


The foundation for this approach is Holmes’ famous statement : 
“The prophecies of what the courts will do in fact, and nothing more 
pretentious, are what I mean by the law.” It is not without signifi- 
cance that a teacher of philosophy recently gave as his opinion, that 
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the pragmatism of James and Peirce was only a generalization of 
Holmes’ prediction theory.* 

In this collection of essays the extreme credos of realism are 
those of Joseph W. Bingham, long its champion, and Underhill 
Moore, leading advocate of behaviorism. With reservations, Thomas 
Reed Powell assumes a seat in the periphery of the movement. And 
on the basis of his theory of law stated here, Leon Green, at times 
classed as a member, is not one of its extremists. In addition are 
Walter Wheeler Cook, Karl N. Llewellyn and Max Radin, whose 
allegiance to realism has been both strongly avowed and productive. 
But if I read their essays aright, there may be hope that the challenge 
which this school must face and overcome lest it experiences as rapid 
decline in popular favor as it did rise, will be belatedly accepted. 

The difficulty with realists’ basis for a science of law is not that 
it lacks merit. Despite the charge that realists seem “to flog a dead 
horse”, the demands of the day are that legal rules conform to factual 
social needs. Law in books can justify its existence only if it corre- 
lates properly with law in action. So realists assert that they sepa- 
rate the law that “Is” from that which “Ought” to be only tempo- 
rarily, and in order better to study that which Is. What Ought 
to be can then be better ascertained. But unfortunately realists are 
stressing what Is at a time when what Ought to be is becoming more 
and more important. 

We are passing through a period of positivism in governmental 
theory. Natural rights as a basis for man’s position under govern- 
ment are rejected. A grant of positive legal rights embodied in 
constitutions is assumed. Yet once we posit the State as the source 
of man’s constitutional rights, then theoretically at least, rights in a 
democracy are as dependent on the State for their creation and rec- 
ognition, as they are under fascism or communism. The State may 
be differently defined in each, but the source of rights is the same. 
What the State grants, it may take away. It is simply a matter of 
legislation, constitutional or statutory. Majorities in power may 
be as tyrannical as minorities. 

Such a theory is not that of our founders. It is not the theory 
to which our governments were dedicated. The Ninth Federal Amend- 
ment and the twentieth section of the Ohio bill of rights recognize 
that man’s rights do not derive from constitutions. They are in the 


1 Fisch, Justice Holmes, The Prediction Theory of Law, and Pragmatism, (1942) 39 
The Journal of Philosophy 85. 
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people. For their protection governments are created. And it is 
just this difference in source—rights in society as such, not from 
the State or its government—that*"has made American democracy a 
fighting faith. 

The difficulty with realists, then, is that at a time when there 
is need to consider the law that Ought to be, they seek a descriptive 
sociology of the law that Is. But even if they succeed in their quest 
for a descriptive legal science, their efforts momentarily contribute 
little to democracy’s objectives today and tomorrow. 

This myopia of realism, always criticized by Morris Cohen, is 
challenged by Lon Fuller. The question is not whether social, eco- 
nomic and political problems will be dealt with in the law. Of 
course they will, but how? What are democracy’s essential values? 
Are they absolute or relative? Should an approach to them be 


empirical or a priori? Will rationalism lead to a solution? Gov- 
ernmental trends are clearly toward increased federal control. The 


legal issues concern Liberty as well as Property. They still involve 
the relation of man to man, and of man to the State. What will be 
his position in the democracy which is now emerging? No credo of 
law which even temporarily disregards these questions in order to 
devote itself to a scientific study of official behavior, can hope to 
survive. 

This fact is recognized by Kennedy, whose solution is through 
neo-scholasticism. Pound offers a theory of interests. Cook and 
Llewellyn see the need. Pragmatism does not ignore it. Quite the 
contrary as John Dewey’s essay shows. It is a problem of source 
and of function. These may involve metaphysical conceptions or a 
theory of law as a social phenomenon. For a democracy, either 
hypothesis seems eminently preferable to one which attributes source 
and function to the caprice of a state. 


WILLIAM H. Rose, 
College of Law, 
Ohio State University. 








